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CHANGE OF BENEFICIARY 
By Fred. S. Knight 


While expressly repudiating any intention of holding that the pro- 
vision of an insurance policy fixing the manner in which the beneficiary 
may be changed cannot be waived before the death of the insured, the 
Supreme Court of Louisiana recently held in Giuffria v. Metropolitan Life 
Ins. Co., 178 Southern 368; 90 Insurance Law Journal 1096, that no such 
waiver can take place after the insured’s death since the rights of the 
original beneficiary or beneficiaries have become vested. 

In the policy issued by the Metropolitan Life Insurance Company to 
Anthony J. Clesi in which the wife of the insured was the named bene- 
ficiary the right to change the beneficiary was reserved to the insured. The 
policy provided that the insured might designate a new beneficiary “by 
filing written notice of this change at the Home Office of the Company, 
accompanied by this policy for endorsement of the change thereon by the 
company.” It was also provided that no such change should be effective 
“unless or until it is so endorsed on the policy, but upon such endorsement 
the change will be deemed to have been made as of the date the insured 
signed the written notice of change, whether the insured be living at the 
time of such endorsement or not, * * * .” Being desirous of changing 
the beneficiary the insured while in a hospital in New Orleans executed 
the printed form of notice required by the company for that purpose. Such 
proposed change would have included the mother and minor child of the 
insured as beneficiaries with the wife. The form was executed on April 
30, 1936 at which time the policy was in the possession of the wife of the 
insured. He asked her for the policy about May 1, but she delayed giving 
it to him until May 5, 1936. The insured then delivered it to his attorney 
who in turn delivered it to the agent of the company in New Orleans. The 
change of beneficiary form was received at the home office of the company 
in New York on May 6, 1936, but the policy itself was never forwarded 
to New York. The insured died on May 7, 1936. Suit was brought by 
the wife as beneficiary under the policy. The proceeds of the policy were 
deposited in court by the company which called upon the wife, mother 
and minor child to litigate their claims thereto. 

On appeal from the decree of the District Court in favor of the wife 
the Supreme Court of Louisiana stated that as the parties had agreed that 
no change of beneficiary should become effective unless or until it was 














endorsed on the policy at the home office of the insurer, such agreement 
must be enforced as the law of the contract and until the condition was 
fulfilled no change of beneficiary was effected. The court stated that 
upon the death of the insured the rights of the original beneficiary became 
fixed and could not be affected by any subsequent acts of the insurance 
company. 

This case holds contrary to the generally recognized doctrine of sub- 
stantial compliance. It should be noted that the decision completely 
ignores or else holds of no effect the provision of the policy that upon the 
endorsement of the change upon the policy such change “will be deemed 
to have been made as of the date the insured signed the written notice of 
change, whether the insured be living at the time of such endorsement 
or not.” 


INSURABLE INTEREST 


Since ordinarily no definite beneficiary is named in an industrial 
policy, and, when named, the insurance carrier may make payment to 
another, if that appears necessary in order to carry out the industrial 
purpose, an insurable interest is not necessary in industrial policies. Such 
in effect was the interesting opinion of the Supreme Court of Appeals of 
Virginia recently rendered in Fulcher v. Parker, 194 Southeastern 714, 
90 Insurance Law Journal 1163. 

With the consent of his aunt Maggie Parker, William H. Parker 
took out three industrial policies on her life. He was named as beneficiary 
in one of the policies but no beneficiary was specifically designated in the 
other two policies. Each of the policies contained the so-called “facility 
of payment clause”, under which it was provided that the company might 
make any payment or grant any non-forfeiture privilege provided therein 
to the insured, husband or wife, or any relative by blood or connection by 
marriage of the insured, or to any other person appearing to the company 
to be equitably entitled to the same by reason of having incurred expense 
on behalf of the insured, or for his or her burial. The policies were 
delivered to William H. Parker and he paid the premiums on them until he 
was committed to the Central State Hospital some time in 1925. There- 
after the policies came into the possession of his wife who paid the prem- 
iums until the death of the insured on June 19, 1931. Parker had died in 
the asylum in 1928. After the death of the insured Parker’s wife delivered 
the policies to the local agent of the company for the purpose of collection 
and they were forwarded by him to the company. However the company 
determined to make payment to the administrator of the insured and on 
August 29, 1931 it paid him $329.49, the full amount due on the policies. 
Parker’s widow brought suit against the administrator to recover the 
amount paid to him by the company. 

On appeal, in overruling the contention of the administrator that 
Parker had no beneticial or insurable interest in the life of his aunt, the 
Court of Appeals of Virginia stated that as the administrator had claimed 
under the policies and the full amount due thereon had been paid to him, 
he could not be heard to question their validity. The court held that the 
policies were not ordinary life policies but industrial policies and when 
confined to their restricted field “an insurable interest is not necessary to 
their validity.” 
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LIFE 
NEW YORK LIFE INS. CO. v. KING. No. 10877. 
Circuit Court of Appeals, Eighth Circuit. Dec. 14, 1937. 
93 Federal Reporter (2d) 347. 
2. SUICIDE. 


In action on life policy provision for double indemnity if death resulted from 
bodily injuries effected solely through external, violent, and accidental means, 
beneficiary had burden to establish that insured was insane when he shot himself. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

7, INSANITY. 

As respects insurer’s liability on double indemnity provision of life policy for 
death of insured who committed suicide it is only when reasoning faculties of 
insured who commits suicide are so far impaired that he is unable to understand 
the moral character, general nature, consequences and effect of act he is about to 
commit, or when he is impelled thereto by an insane impulse, that he may be 
found to be “insane.” 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

8. PROOF OF INSANITY. 

In action on life policy provision for double indemnity if death resulted from 
bodily injuries effected solely through external, violent, and accidental means, on 
theory that death was accidental because insured was insane when he committed 
suicide, evidence that insured was worried, irritable, depressed, preoccupied, and 
discouraged, and which showed nothing more than a possibility that insured might 
have been insane when he shot himself, was insufficient for jury on question of 
insured’s insanity at time of suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from the District Court of the United States for the Western District 
of Missouri; Albert L. Reeves, Judge. 

Action by Amelia W. King against the New York Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed, with directions. 

Frank B. Williams, of Springfield, Mo. (William R. Collinson, of Springfield, 
Mo., Louis H. Cooke, of New York City, and James E. Sater, of Monett, Mo., on 
the brief), for appellant. 

C. Harold Hughes, of Manhattan, Kan. (Charles Hughes, of Manhattan, Kan., 
on the brief), for appellee. 

Before Gardner, Sanborn, and Thomas, Circuit Judges. 

SANBORN, Circuit Judge. : 

This is an action at law brought by Amelia W. King, widow of Walter J. 
King and the beneficiary named in a $5,000 life policy issued by the New York 
Life Insurance Company to her husband. The policy was a Missouri contract and 
contained a provision for double indemnity if “the death of the insured resulted 
directly and independently of all other causes from bodily injuries effected solely 
through external, violent and accidental means.” The insured killed himself on 
November 26, 1934. The beneficiary claimed double indemnity for accidental death 
on the ground that at the time the insured took his life he was insane. The insurer, 
while conceding that the death was accidental within the meaning of the policy if 
the insured was then insane (Von Crome v. Travelers Ins. Co., 8 Cir., 11 F.2d 
350: Scales vy. National Life & Accident Ins. Co., Mo.Sup., 212 S.W. 8), denied 
the insanity of the insured and its liability for double indemnity, and paid to the 
heneficiary the face of the policy. The beneficiary then brought this action to 
recover an additional $5,000. The case was tried to a jury, which returned a verdict 
= the plaintiff beneficiary. From the judgment entered thereon, this appeal is 
taken 

The appellant assigns as error: (1) The refusal of the trial court to direct 
a verdict in its favor; (2) certain rulings of that court with respect to the evi- 
dence; and (3) certain instructions to the jury. 

The main, if not the only substantial, question presented is the sufficiency of 
the evidence to sustain the verdict that the insured was insane at the time of his 
death. If there was substantial evidence of insanity, the defendant’s motion for a 
directed verdict was properly denied. 
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{1, 2] The plaintiff is entitled to have the evidence viewed by this court in the 
light most favorable to her. Svenson v. Mutual Life Ins. Co. of New York, & 
Cir., 87 F.2d 441. The burden of establishing that the insured was insane when 
he shot himself was upon her. Hall v. tna Life Ins. Co., 8 Cir., 85 F.2d 447, 451: 
Metropolitan Life Ins. Co. v. Siebert, 8 Cir., 72 F.2d 6, 7; Supreme Council of 
Royal Arcanum v. Wishart, 3 Cir., 192 F. 453; Scales v. National Life & Accident 
Ins. Co., supra, 212 S.W. 8, at page 9. 

It is not possible to set forth the evidence in detail in this opinion without 
unduly extending it. A failure to include, in the abbreviated statement which we 
shall make, items of evidence regarded as important, is not to be taken as any 
indication that any of the evidence contained in the record has been overlooked bv 
us in reaching our conclusion. : 

Briefly and generally, the facts disclosed by plaintiff’s evidence and other 
evidence in the record which is not in dispute are as follows: 

The insured at the time of his death was 47 years of age, a college graduate, a 
civil and mechanical engineer, apparently happily married, who had for some 10 
years prior to his death lived in Monett, Mo. He was regularly employed by a 
contractor named Gillioz as an office engineer. The insured was receiving a salary 
of $375 a month, and his principal work was estimating the cost of various kinds 
of construction work for his employer. He had a good head for figures, was 
accurate in his work, attended to his duties, and was methodical. He was a some- 
what reserved and quiet-spoken, but genial, man, who did not indulge in argu- 
ment, was fond of his friends, a good conversationalist, courteous, and a 
gentleman. He was neat and clean and careful of his clothes and appearance. 

In 1933 he had commenced the construction of an apartment building in Man- 
hattan, Kan., where his wife’s family lived. He and his wife had planned this 
building as an investment for their savings and as a means of enabling the insured 
ultimately to retire. The building had 14 apartments to be rented and one for a 
caretaker. Due to difficulties of some kind, work on the building was halted from 
November, 1933, to May, 1934. The time consumed in the erection of the building 
and its cost were more than the insured had contemplated. The exact amount 
which the insured expended in the construction of this building is not shown by the 
record, but it is evident that he invested substantially all of his available means. In 
addition, on November 14, 1934, he borrowed $15,000 from the Manhattan Mutual 
Life Insurance Company upon a 5-year mortgage bearing interest at 6 per cent., 
gave to the agent who negotiated the loan, a Mr. Bardwell, a $750 commission 
mortgage payable in semiannual installments, and took care of an unpaid balance 
of the bill for lumber and material furnished by the lumber company by giving to 
it a third mortgage for $3,206, due in one year, with interest at 8 per cent. The 
building cost between $50,000 and $60,000, and was completed by November 14, 
1934. Shortly thereafter, all unpaid bills for labor and material were paid from 
the proceeds of the first mortgage loan, and the insured’s entire indebtedness was 
then represented by the mortgages upon the apartment property. After the com- 
pletion of the apartment building and before the insured’s death, six apartments 
were rented, a seventh was to be occupied on January 1, 1935, and there was a 
prospective tenant for another apartment. The insured and his wife had calculated 
that the rents from the apartments which had been rented would carry the loans 
and pay the fixed charges of the building and that they would have a “growing 
investment.” 

The building and the financing of the apartment house and the delays which 
occurred were a source of worry to the insured. He did not supervise the work 
of construction personally, but had much correspondence about it. A brother-in-law 
acted as superintendent, and from the latter part of September until November 14. 
1934, the wife of the insured was supervising the finishing of the construction. She 
remained in Manhattan until November 23d to take care of unpaid bills for labor 
and materials. 

The insured’s letters to Mr. Bardwell with reference to the first mortgage loan 
and to the payment of bills out of the proceeds are the letters of an intelligent man 
having a thorough grasp of the subject matter with which he was dealing, but who 
was worried or annoyed. The title to the land upon which the building was being 
erected was found by the examiner for the Manhattan Mutual Life Insurance 
Company to be unsatisfactory, which necessitated a suit to quiet title. Upon being 
advised of this, the insured wrote in part as follows: “The news that our title is i 
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very poor condition is a hard blow but we can take it and we trust that Mr. 
Springer can get busy at once on this matter and have the title quieted without 
delay so that you can still make our loan.” 


On October 25, 1934, the insured wrote to Mr. Bardwell in part as follows: 
“I believe somewhat better progress has been made on the building since Mrs. King 
has been on the job and she will remain there until it is fully completed as we 
must fully complete this building on or about November Ist, 1934, and I now 
believe that it will be completed shortly after the first of the month. The delay has 
been terrible and has us all going around in circles.” 

On October 30, 1934, the insured wrote a letter to Walter Lambert, president 
of the Lambert Lumber Company, in which he said: 

“It now appears that $3000 will be all that can be paid on your account and k 
sincerely trust you can agree to accepting such an amount in cash and the balance 
of the account taken care of by note secured by second mortgage as required by the 
loan company, with a release to insure no material lien against the building. The 
writer plans to be in Manhattan some time next week at which time we hope to 
bring about a final settlement and I trust you can arrange this matter with your 
Mr. Parker so there will be no delay. 

“We now have three apartments occupied and hope to have others rented soon 
even though it is getting late in the year. My plan in making payments to you on 
the balance of your account is to pay you whatever is left each month from the 
rent from the building after the operating costs are paid and interest on the loan set 
aside, which is the best we can do. I am putting all my cards on the table Walter 
and you can rest assured every dollar of your account will be paid. We will prob- 
ably not receive full months rent from all of the apartments for November and 
December as it will no doubt be the first of the year before we can have the build- 
ing fully occupied, which would mean our payments to you for the first few months 
would not be as large as later on.” 

Again, on November 1, 1934, in reply to a letter from Mr. Lambert, evidently 
requesting a payment of $4,000 on account of the lumber bill, the insured wrote: 

“As stated in my letter of some few days ago it will probably be the first of 
the year before we can have the building fully rented. When fully rented the 
monthly income will run $600.00. The Manhattan Mutual Life Insurance Company 
has agreed to permit us to omit any payments on the principal for the first year 
in order to be in shape to take care of your balance, the interest on the loan will of 
course have to be paid. Estimating the monthly operating cost at $200.00, which 
we believe more than safe, plus about $90.00 per month interest charge on loan, 
or a total of $290.00 a month, leaving a balance of about $300.00 per month 
based on the apartment being fully rented. Cannot some arrangement be 
made with you to take care of the balance on your account, after payment 
of $3,000.00, as I now feel sure that this is all that can be paid, whereby we would 
turn over to you each month whatever balance is left from the income from the 
building after paying the actual operating expense and the interest on the loan? 

“This thing has the writer in a mighty tight spot Mr. Lambert and T believe it 
will probably be necessary for Mrs. King, Mr. Bardwell and the writer, and if neces- 
sary your Mr. Parker, meet with you in your office at Leavenworth and work out a 
satisfactory arrangement. 

“The writer will go to Manhattan upon receipt of word from Mrs. King that 
the building is fully completed and T sincerely trust that some sort of an arrangement 
along the lines suggested above can he worked out. 

“T am indeed sorry that an apparent misunderstanding has developed as to the 
amount of cash to be paid on the account, however, my understanding was as 
stated above and upon my return to Manhattan from our visit with you I 
advised Mr. Bardwell to that effect. I do not want Mr. Bardwell to get the idea 
that I am trying to put something over on him as I am not and have shot square 
with him as he has with me and I am shooting square with you Mr. Lambert and 
am placing all my cards on the table. ¢ .‘ 

“The writer has spent many sleepless nights trying to arrive at some solution of: 
this matter but to no avail and T am trusting and praying a satisfactory solution of 
the difficulty can be worked out, either in Manhattan or with you at Leavenworth. 

“Awaiting your further comments, I beg to remain.” 

The last letter of the insured, so far as the record shows, was written to Mr. 
Bardwell on November 24, 1934, 2 days before the insured’s death, and is of interest 
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only as indicating the apparent mental condition of the insured on that date. The 
letter is as follows: 

“I am mailing you itemized statement of the Walters Plumbing Company show- 
ing total of $249.06 due for labor and materials furnished for the apartment building, 

“Mrs. King paid express in the amount of $8.67 on automatic water heaters 
included in the Walters statement and it appears to me that this express should be 
deducted when making final settlement with them. I am also enclosing the paid 
express receipt and trust proper deduction will be made when making settlement.” 

During the time that the insured’s wife was in Manhattan, from the latter part 
of September to the 23d day of November, the insured lived alone in his home in 
Monett, taking his meals at a restaurant, where, even when his wife was at home, 
he had his breakfast each day. During this period, some of his friends and 
acquaintances noted that he seemed worried and preoccupied ; that he did not respond 
to their gretings with his former cordiality or take part in their conversations to 
the extent that he formerly had done; that he sat for long periods gazing into space; 
that he had at times a glassy stare; that on one occasion, when invited to lunch at 
the home of a neighbor, he appeared without having shaved, ate little or nothing, 
and had little to say. 

His employer testified with reference to the insured: “ * * * he was very posi- 
tive in his figures, until toward the last he kind of fell down, on his figuring. 
Immediately before his death he got so he couldn't figure jobs like he ought to. We 
was figuring a job at the time of his death, a job that was to be let either that even- 
ing or the next day; and he figured around and fooled around and said it was the 
hardest job he ever saw to figure. It wasn’t a big job. 1 can’t recall the job; we 
figure five or six hundred jobs a year, but Mr. Pray was figuring with him, and he 
can tell you. He (the insured) never finished the figures on that job; he couldn't 
get his figures just right, and I told him to forget it; that we wouldn't figure it. 
* * * At the office we would go over the mail, this was for one of the clerks, this 
for another. T would instruct him what to do. For the last two or three weeks of 
his life he got so he would come in to look at the mail and before we got through 
he wouldn’t listen at all but get up and step right out of my office just now. It was 
our custom to go over the mail together every day, and he hadn’t done that hack 
through the years. For several weeks he had a strange look in his eye. He would 
come in and bring me something and before I could talk about it he would walk out, 
He would go off into his room, before I could go into it with him. We have a 
suite of nine rooms. I would go in to talk to him about something and he was 
just a little bit irregular all the time, got worse there considerably. This lasted 
for weeks: at first I didn’t notice it much because he was building a building and 
had lots of worries. He transacted his individual business in my office. I had na 
intention of discharging Mr. King; he had worked for me for ten or eleven years 
straight, and I never talked to him about it.” 

On November 14, 1934, the insured went to Manhattan to execute the three 
mortgages upon the apartment building, which have been referred to. His 
wife, who accompanied him, asked Mr. Bardwell to read the first mortgage to 
them. The insured did not suggest having it read. His letters, however, clearly 
indicate that he was entirely familiar with the proposed financing and had 
absolute confidence in Mr. Bardwell, who was attending to the matter. The 
insured returned to Monett on November 14th. His wife, together with her 
&0-vear-old father, followed him by automobile on November 23d, arriving in 
Monett about noon and finding her husband in the café where he took his meals. 
He kissed her, spoke to her father, and, after asking her at what time she had 
left Manhattan, said to her father, “She came pretty fast, didn’t she Dad?” He 
then returned to his office. He was not as pleasant and courteous as he had 
been on other occasions when his wife had returned after being away. She 
had never been away so long before. On previous occasions, when she had 
been absent from home, the insured had had the house cleaned before she 
returned, but on this occasion that had not been attended to. The insured’s 
wife testified with respect to his return home from his work that evening as 
follows: “I was talking to a neighbor, and she said to him that I had been 
working ever since I got home. Mr. Henderson said something to him about being 
lonely and I said that we needn’t be lonesome any more, we would be among 
friends in Manhattan, and he made the remark that he had been worried, and I 
said that he needn’t worry any more, that the building was all completed.” That 
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evening the insured and his wife presented to the Bradfords, who had taken 
care of their dog while Mrs. King was away, a lamp. “Mr. King (the insured) 
didn’t enter into the conversation at all, didn’t seem to pay any attention, and 
just sat there and looked.” On the following day (Saturday, November 24th) 
“he didn’t seem to pay any attention that he was home.” That evening he 
mailed a letter which his wife had written to her sister. Sunday morning 
(November 25th) he went to work, although it was his usual Sunday off, telling 
his wife “that there was a letting on Tuesday and he was working on the plans; 
they were plans for a sewage disposal plant at Monett.” He brought the plans 
home Sunday afternoon and attempted to work on them. His wife asked him if 
she could help him, and he “put his hand to his head and said, ‘I don’t know what’s 
the matter with me. Seems there are times when my mind won’t function.” The 
insured had always been very fond of his dog, and Sunday evening while he was 
lying on the lounge, and the dog jumped up on him, he gave the dog a violent push. 


His wife had never seen him do that before to any dog. That evening he just 
sat around. His wife called his attention to a want ad in the Kansas City paper 
for a fifteen-family apartment “because he wanted to stay down there (Monett) 
with his work,” and she thought they should sell the apartment if they could; but 
he did not answer. Sunday night the insured tossed in his sleep and “kind of 
moaned and groaned.” Monday morning (November 26th, the day of his death) 
he apparently arose as usual. He did not, however, hang up his pajamas, and the 
inner sole in one of his house shoes was completely reversed and the shoes were 
not in the shoe rack. He always put away his shoes and hung up his clothes. 


After his wife’s return from Manhattan, he did not telephone her before he left 
the office, as had been his previous custom, and never put his arm around her and 
told her he was glad she was home. His wife found out that he was worrying 
about the apartment house investment and seemed to think it lost. He told her 
that he did not want to discuss the apartment, when she suggested that he give up 
his work and move to Manhattan. They had made plans for his abandoning his 
work and going to Manhattan for years and had had correspondence with regard 
to building an apartment there as early as 1925. 

Howard Campbell, an acquaintance of the insured, saw him on the street the 
morning of his death. The insured had always been very friendly and they had met 
a great many times. The insured walked to work, and Campbell drove. That 
morning Campbell met the insured a little earlier than usual. Campbell spoke to 
him, but the insured did not speak to Campbell, although he looked at him. He 
acted as though he did not recognize him, turned his head, and walked across the 
street. Campbell asked him to ride, but he paid no attention, and crossed over to 
the other sidewalk behind Campbell’s car. From the rear view mirror, Campbell 
saw him cross the street twice in the space of less than a block. The insured did 
not have the friendly look on his face that he usually had. This happened about 
two hours before the insured killed himself. 

Mr. Pray, who had been a fellow employee of the insured up to September, 
1934, was with the insured Saturday afternoon, November 24th, at Pray’s home. 
Both of them were figuring a construction job to be let on the following Tuesday. 
They checked figures from shortly after 1 to 5 o’clock. Then the insured went to 
his office, and Pray followed him down. They then drove to the insured’s house 
to tell his wife that the insured would be late in coming home. They went back to 
Pray’s house and completed their check of computations. When the insured first 
sat down to the table where he and Pray were comparing figures, the insured said 
to Pray: “This job has kind of got me stumped. It is the hardest job I have 
ever figured. I have had so much worry cver that apartment building and other 
things that I just can’t seem to get going on it.” The insured and Mr. Pray 
compared their figures, which checked. There was nothing unusual or unnatural 
that Mr. Pray observed in any of the conversation which he had with the insured. 
It was unusual for the insured to be worried over figuring a construction job, since 
he had had more experience than Mr. Pray. There was no incoherent, rambling, 
or unintelligent conversation. On Sunday Mr. Pray saw the insured at his office, 
and invited him to visit Pray’s farm to see some shorthorn calves. The insured 
said, “I don’t know what the folks will want to do this afternoon, but if I don’t 
come hy two o’clock you will know I am not going.” He did not come, and Mr. 
Pray did not see him again. Mr. Pray said the insured seemed sane, but worried. 
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On Monday morning, November 26th, the insured went to the post office for 
the mail, and apparently distributed it in Mr. Gillioz’s office, as was his custom. He 
was found, shortly thereafter, with his overcoat still on and his hat lying beside him, 
in the vault in the office. He had shot himself through the head, and the pistol 
was still in his hand. He was breathing, but uonconscious, when found. What 
pistol he used, how, when, or where he obtained it or the ammunition for it, the 
evidence does not disclose. 

In addition to the policy in suit, the insured, at the time of his death, had two 
other $5,000 life policies and one $4,000 accident policy. 

At the trial the plaintiff produced a Dr. Romeiser as a medical expert. He did 
not know the insured and had never treated him, but, in answer to a hypothetical 
question, he testified that the insured was insane prior to and at the time he shot 
himself ; that he had “a type of insanity characterized by extreme morbid depression 
and being dominated by an irresistible or uncontrollable impulse to do away with 
himself” ; and that “This type of insanity technically is classed with the depressive 


psychosis, or, more inclusive, the manic depressive type of psychosis, which means, 
in this instance, that the melancholic depression was the outstanding feature of 
the case, as evidenced by his changed habits, depression, behavior and incapacity for 
his duties in the office, as stated in the hypothetical question.” 

It is to be noted that there is not in the record any evidence that at any time 
prior to his death the insured suffered from any delusions or hallucinations or that 
he wrote or talked otherwise than intelligertly and sanely. Neither is there any 
evidence that his judgment, his will, or his memory had become impaired. There 
is evidence that he was worried, irritable, depressed, preoccupied, and discouraged. 
No witness who testified for the plaintiff, with the exception of her medical expert, 
stated that the insured at any time appeared to be insane. As to the admissibility 
of the opinions of nonprofessional witnesses as to insanity, see Connecticut Mutual 
Life Ins. Co. v. Lathrop, 111 U.S. 612, 4 S.Ct. 533, 28 L.Ed. 536. One witness made 
the statement that in his judgment the insured “was a man going insane”; but this 
testimony was stricken from the record. 

[3] Counsel for the beneficiary points to the insured’s belief that his investment 
in the apartment building had been lost as a delusion. There is no evidence in the 
record which would enable any one to determine the value of the equity of the 
insured in this building. The fact that it had cost more than $50,000 and was 
mortgaged for $18,000 was no proof that its market value was in excess of the 
encumbrances, or that the situation with which the insured was confronted was 
such that no sane man would have worried about it. It must be remembered that 
this all occurred in the year 1934, a period of great uncertainty as to values. It 
is a matter of common knowledge that in many places at that time real estate had 
little or no market value. It cannot be said that the insured’s belief that he had 
lost the money invested amounted to a delusion, or even indicated an impairment of 
his judgment. The insured had placed all his eggs in one basket, in which he 
apparently had lost his confidence. 

That the changes in the insured’s habits and the deviations from his normal 
course of life, shown by the evidence, are consistent with the hypothesis that he was 
a sane but worried man, cannot be doubted. 

(4] The evidence, taking that view of it which is most favorable to the plaintiff, 
shows nothing more than a possibility that the insured may have been insane when 
he shot himself. It does not show that he was insane at that time. The issue was 
left by the evidence in the realm of speculation and conjecture. The case falls 
within the well-settled rule that evidence which is equally consistent with two 
hypotheses, under one of which a defendant is liable, and under the other of which 
it is not liable, supports neither hypothesis. Gunning v. Cooley, 281 U.S. 90, %, 
50 S.Ct. 231, 233, 74 L.Ed. 720; Stevens v. White City, 285 U.S. 195, 204, 52 S.Ct. 
347, 350, 76 L.Ed. 699: Svenson v. Mutual Life Ins. Co. of New York, 8 Cir., 87 
F.2d 441, 443. ; 

[5] It is, of course, well settled that the mere fact of suicide, standing alone, 
is not substantial evidence of insanity. “There is no reason why the mere fact of 
suicide should remove all presumption of sanity which obtains in all cases where 
human conduct is under investigation. It is true, suicide may be taken in connec- 
tion with other evidence with which it is consistent, to show insanity, but, standing 
alone, it cannot support the issue.” Supreme Council of Royal Arcanum vy. Wishart, 
3 Cir., 192 F. 453, 457. 
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In Charter Oak Life Insurance Company v. Rodel, 95 U.S. 232, 240, 241, 24 L. 
Ed. 433, the Supreme Court approved a charge in which the trial court had instructed 
the jury as follows: “On the other hand, there is no presumption of law, prima 
facie or otherwise, that self-destruction arises from insanity.” 

In Ritter v. Mutual Life Insurance Co., 169 U.S. 139, 147, 148, 18 S.Ct. 300, 302, 
42 L.Ed. 693, a charge containing the following language was approved: “The only 
question, therefore, is whether or not he was in a sane condition of mind, or 
whether his mind was so impaired that he could not, as I have described, properly 
comprehend and understand the character and consequences of the act he was about 
to commit. In the absence of evidence on the subject, he must be presumed to 
have been sane. The presumption of sanity is not overthrown by the act of 
committing suicide. Suicide may be used as evidence of insanity, but, standing 
alone, it is not sufficient to establish it. * * * If you find him to have been insane, 
as I have described, your verdict will be for the plaintiff. Otherwise it will be for 


the defendant.” 


[6] There is nothing in the testimony in this case, other than the fact of suicide 
itself, upon which to base an opinion that the insured killed himself as the result of 
insane impulse. The testimony of Dr. Romeiser, under the circumstances, is not 
substantial evidence. United States v. Hill, 8 Cir., 62 F.2d 1022, 1025, 1026; Svenson 
v. Mutual Life Ins. Co. of New York, 8 Cir., 87 F.2d 441, 445. 

In Connecticut Mutual Life Ins. Co. v. Lathrop, 111 U.S. 612, 619, 4 S.Ct. 533, 
536, 28 L.Ed. 536, Mr. Justice Harlan, in discussing the question whether witnesses 
who are not experts in medical science might express their judgment as to the 
sane or insane state of a person’s mind, said: ‘“Whether an individual is insane, is 
not always best solved by abstruse metaphysical speculations, expressed in the 
technical language of medical science.” 

We think that common sense and sound judgment must reject the theory that 
such proof of discouragement, preoccupation, and worry as is contained in the 
record in this case is a sufficiently substantial basis for an expert opinion that a 
person otherwise mentally normal is insane. 

[7] It is only when the reasoning faculties of an insured who commits suicide 
are so far impaired that he is not able to understand the moral character, the 
general nature, consequences, and effect of the act he is about to commit, or when 
he is impelled thereto by an insane impulse, that he may be found to be insane. 
Mutual Life Insurance Co. v. Terry, 15 Wall. 580, 21 L.Ed. 236; Charter Oak Life 
Insurance Company v. Rodel, 95 U.S. 232, 24 L.Ed. 433; Manhattan Life Insurance 
Co. vy. Broughton, 109 U.S. 121, 3 St.Ct. 99, 27 L.Ed. 878; Accident Insurance Co. 
v. Crandal, 120 U.S. 527, 5231, 7 S.Ct. 685, 30 L.Ed. 740; Ritter v. Mutual Life 
Insurance Co. of New York, 169 U.S. 139, 18 S.Ct. 300, 42 L.Ed. 693. 

{8] Our conclusion is that the court should have directed a verdict for the 
defendant. In view of that conclusion, it is not necessary to discuss the other 
alleged errors, since they are unlikely to occur upon a new trial. 

The judgment appealed from is reversed, with directions for further proceed- 
ings not inconsistent with this opinion. 


SOVEREIGN CAMP, W. O. W. v. PIPER et al. No. 8388. 
Circuit Court of Appeals, Fifth Circuit. Dec. 10, 1937. 
93 Federal Reporter (2d) 354. 
1. AGENCY. 


Where neither financial secretary of Local Camp nor Sovereign Camp of 
fraternal benefit society knew that insured was desperately ill when past-due assess- 
ments were paid and accepted, breach of warranty of good health was not waived 
and society was not estopped to deny member’s suspension because of having 
received the payments. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

2. DELAY. 

_ Where financial secretary of Local Camp was fraternal benefit society’s Sov- 
ereign Camp’s sole agent for collection of membership dues and no provision was 
made as to place or manner of payments, when financial secretary received a pay- 
ment, the Sovereign Camp was paid though secretary delayed to remit it to Sov- 
ereign Camp. 


(For other cases, see Insurance, Dec. Dig. § 753[2].) 
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3. AGENCY. 

Under evidence that financial secretary of Local Camp was sole agent for 
collection of dues for Sovereign Camp of fraternal benefit society, that member’s 
dues were required to be paid on or before last day of each month, that financial 
secretary agreed to call on merchant for member’s dues, that payment for December, 
1934, was not collected, that on January 8, financial secretary reported member as 
unpaid and he stood suspended on Sovereign Camp’s records, that December and 
January dues were paid on morning of February 7, and that member died that 
afternoon, Sovereign Camp was liable on the insurance certificate, since in legal con- 
templation the money in merchant’s hands which secretary could have obtained at 
any time was in the secretary’s own hands. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

4. BURDEN OF PROOF. 

Where for nine years financial secretary of Local Camp, who was sole collect- 
ing agent of Sovereign Camp of fraternal benefit society, called on local merchant 
to collect dues for member who was absent much of the time from home, burden 
was on the Sovereign Camp to show fault of member where Sovereign Camp 
claimed that member had been suspended for failure to pay dues. 

(For other cases, see Insurace, Dec. Dig. § 817[2].) 


_ Appeal from the District Court of the United States for the Western District 
of Texas; Charles A. Boynton, Judge. 


Suit by Mrs. Eunice Piper (now Eunice Hicks) and others against the Sov- 
ereign Camp of the Woodmen of the World. The suit was removed from the state 
court. From an adverse judgment, defendant appeals. 

Affirmed. 

Volney M. Brown and J. C. Brooke, both of El Paso, Tex., for appellant. 

Gowan Jones, of El Paso, Tex., for appellees. 


RUHLIN et al. v. NEW YORK LIFE INS. CO. No. 5939. 
Circuit Court of Appeals, Third Circuit. Sept. 27, 1937. 
93 Federal Reporter (2d) 416. 
1. INCONTESTABILITY. 

Where incontestability clause of life policy issued by New York. insurer pro- 
vided that policy should be incontestable after two years except for nonpayment of 
premiums, and except as to provisions relating to disability and double indemnity 
benefits, insurer, in view of decisions of New York and Pennsylvania courts holding 
that such clause excepted double indemnity and disability provisions from its 
operation, was not barred by incontestability clause from rescinding, on ground of 
fraud, the double indemnity and disability provisions of policies issued to resident 
of Pennsylvania. 

(For other cases, see Dec. Dig. § 400.) 

2. CANCELLATION. 

Where remedy at law is not plain, adequate, and complete, insurer need not 
await determination of issue of fraud in insured’s law action, but may have life 
policies canceled in equity. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal from the District Court of the United States for the Western District 
of Pennsylvania. 

Suit by the New York Life Insurance Company against John G. Ruhlin and 
others. Decree for plaintiff, and defendants appeal. 

Decree affirmed, 

Margiotti, Pugliese, Evans & Reid, S. C. Pugliese, and John E. Evans, Sr., all 
of Pittsburgh, for appellants. 

Wm. H. Eckert, and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, Pa., 
for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

Davis, Circuit Judge. 

This case is before us on reargument. 

This is a suit by the appellee to rescind the double indemnity and disability 
provisions in certain policies of life insurance issued by it to John G. Ruhlin, one 
of the appellants, because of fraud alleged to have been practiced by him in pro- 
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curing the insurance, and to enjoin him from prosecuting a suit previously com- 
menced by him in a state court to collect the disability benefits. 

The questions in issue are whether or not the company is barred from rescind- 
ing these provisions because of the “incontestability” clause contained in each of 
the policies, and whether or not the insured should be enjoined from prosecuting 
the suit in the state court. This clause reads as follows: “This policy shall be 
incontestable after two years from its date of issue except as to provisions and 
conditions relating to Disability and Double Indemnity Benefits.” 

In our former opinion, filed October 6, 1936, disposing of this case, and also the 
case of Gatti v. New York Life Insurance Company,’ which invloved the same 
questions as are here in issue, we held that the company was not barred by the 
incontestability clause from rescinding the disability and double indemnity provisions, 
though the action was commenced more than two years after the policy was issued, 
and that the District Court erred in enjoining the proseuction of the suit in the 
state court. 

In the recent decision in the case of Stroehmann et al. v. Mutual Life Ins. Co. 
of New York, 300 U.S. 435, 57 S.Ct. 607, 609, 81 L.Ed. 732, the Supreme Court held 
that the incontestability clause there involved did bar an action to rescind the 
double indemnity and disability provisions after the period of contestability had 
passed because it was ambiguous. The clause in that case read as follows: “Incon- 
testability Except for non-payment of premiums and except for the restrictions 
and provisions applying to the Double Indemnity and Disability Benefits as provided 
in Sections 1 and 3 respectively, this Policy shall be incontestable after one year, 
from its date of issue unless the Insured dies in such year, in which event it 
shall be incontestable after two years from its date of issue.” 

In its opinion the Supreme Court said: 

“The Circuit Court of Appeals followed its earlier opinion in New York Life 
Ins. Co. v. Gatti (Oct. 6, 1936),* where the company employed different language. 
Certain life companies undertake to make exceptions to the incontestability clause 
by words more precise than those now under consideration, and opinions in cases 
arising upon their policies must be appraised accordingly. 

“Without difficulty respondent could have expressed in plain words the excep- 
tion for which it now contends. It has failed, we think, so to do. And applying 
the settled rule, the insured is entitled to the benefit of the resulting doubt.” 

[1] The “language” employed in the incontestability clause here involved is the 
same as that used in the Gatti Case, but, as the Supreme Court pointed out, differs 
from that used in the Stroehmann Case. The language used in the clause here in 
question is “more precise” than that employed in the Stroehmann Case, and 
“expressed in plain words the exception for which” the company now contends. 
Furthermore, both the Court of Appeals of New York and the Supreme Court of 
Pennsylvania have held that the incontestability clause here involved clearly excepts 
the double indemnity and disability provisions from its operation. Steinberg v. 
New York Life Ins. Co., 263 N.Y. 45, 188 N.E. 152, 90 A.L.R. 642; Manhattan Life 
Insurance Co. v. Schwartz, 274 N.Y. 374, 9 N.E.2d 16; Guise v. New York Life 
Ins. Co., 127 Pa.Super. 127, 191 A. 626. We have read the recent opinion of the 
Supreme Court of California in the case of Coodley v. New York Life Insurance 
Co., 70 P.2d 602, and the opinion of Judge Coughlin in the case of New York Life 
Insurance Co. v. Thomas, 27 Pa.Dist. & Co.R. 215, but are not persuaded that the 
learned District Judge erred. Since the company is domiciled in New York and the 
insured lives in Pennsylvania, and “all that is here for our consideration is the 
meaning, the tacit implications, of a particular set of words,” “for the sake of 
harmony and to avoid confusion” we shall follow the decision of those courts and 
hold that the insurance company is not barred by the incontestability clause from 
rescinding the double indemnity and disability provisions. Mutual Life Ins. Co. v. 
Johnson, 293 U.S. 540, 55 S.Ct. 86, 79 L.Ed. 646; Trainor Co. v. tna Casualty & 
Surety Company, 290 U.S. 47, 54, 54 S.Ct. 1, 2, 78 L.Ed. 162. 

The second question raised is whether or not the company was entitled to an 
order restraining the insured from further prosecuting his action in the state court 
to collect disability benefits. 

The company contends that its remedy at law is inadequate, and that the 
insured should therefore be enjoined from further prosecuting his suit in the 
state court, for the reasons that the insured could discontinue his action at law at 


1 Appeal dismissed. Opinion of Oct. 6, 1936, withdrawn. 
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any time, and refuse to bring another action on the policy until all opportunity to 
prove fraud against him had gone; that the suit in the state court might possibly 
end in a general verdict in its favor, which would not settle the issue of fraud for 
such verdict might be based alone on the issue of disability: and that even if the 
issue of fraud were decided in its favor, that would not bind the beneficiaries who 
are not parties to the action and might at some future time sue on the policies. 


It is true that the company could defend at law in the state court on the ground 
of fraud (Enelow v. New York Life Ins. Co., 293 U.S. 379, 55 S.Ct. 310, 79 L.Ed. 
440; Adamos v. New York Life Ins. Co., 293 U.S. 386, 55 S.Ct. 315, 79 L.Ed. 444), 
but whether or not the trial judge would request the jury to return a special verdict 
on the issue of fraud is within his discretion (Duffy et al. v. York Haven Water & 
Power Co., 242 Pa. 146, 88 A. 935), and, if requested to return such verdict, the jury 
could and might refuse to do so (Culver et al. v. Lehigh Valley Transit Co., 322 Pa. 
503, 186 A. 70). If, however, the judge and jury did as requested, that would not 
cancel the policy which the company seeks to do in the suit in equity. 

(2, 3] When the remedy at law is not plain, adequate, and complete, an insur- 
ance company does not have to await the determination of the issue of fraud at 
law, but may proceed in equity for the cancellation of the policy. Where there is 
danger that witnesses may disappear, evidence be lost, or all the parties interested 
in the policy are not before the court in the suit at law, or where the adequacy of 
the remedy at law depends upon the will of the insured, or where the ends of justice 
will not be satisfied by a mere judgment for the defendant in the action at law, but 
would require some distinctively equitable relief, such as cancellation or reforma- 
tion of the instrument sued upon, equity will enjoin the action at law and proceed 
to give full relief. American Life Insurance Co. v. Stewart, 300 U.S. 203, 57 S.Ct. 
377, 81 L.Ed. 605, 111 A.L.R. 1268; Brown et al. v. Pacific Mutual Life Insurance 
Co., 62 F.2d 711; New York Life Insurance Co. v. Halpern, D.C., 47 F.2d 935; 
New York Life Insurance Co. v. Davis, D.C., 5 F.Supp. 316; Pomeroy on Equity 
Jurisprudence, 4th Ed., vol. 4, c. 1362. The case of American Life Insurance Co. 
v. Stewart, supra, disposes of practically every argument made in the case at bar, 
relating to the adequacy of the remedy at law, adversely to the contention of the 
appellants. 

[4] In the present case the remedy at law is inadequate for the insured might 
discontinue his suit in the state court, and, even if he did not, the beneficiaries, not 
being parties, would not be bound by any judgment there entered. In either case, 
before a new action was brought by the insured or before an action was brought to 
which the beneficiaries could be made parties, the insurance company’s witnesses 
might die, disappear, or forget the facts relevant to the alleged fraud. Further- 
more, a judgment in the state court would not effect a rescission of the provisions 
involved, and this affirmative relief is the object of the company’s suit in equity. 

It follows that the decree of the District Court must be affirmed. 


CARTER v. THORNTON et al. No. 10840. 
Circuit Court of Appeals, Eighth Circuit. Jan. 10, 1938. 
93 Federal Reporter (2d) 529. 
1. CHANGE OF BENEFICIARY. 

An instrument executed by an insured partner, stating that he assigned his cer- 
tificate of group insurance to the partnership as beneficiary so that the proceeds 
would go to the partnership in whatever amount was needed to satisfy outstanding 
obligations, could not be construed as a change of beneficiary, but only as the trans- 
fer of a security interest, which is typically the function of an “assignment” and 
rarely, if ever, the function of a “change of beneficiary,” and hence such an assign- 
ment contrary to the policy was void as against the original beneficiary. 

“Assignment” is said to be the transfer of one’s own rights or interest 

in the policy resting upon contract, while the right to change the beneficiary 

is the power to appoint. 

(For other cases, see Insurance, Dec. Dig. §$ 587.) 

2. ASSIGNMENT. 

An insurer’s selling agent had no authority to enter into an alleged agreement 
with the insured that a prohibition against assignment might be stricken from the 
policy, which provided that no agent had authority to alter the policy. 

(For other cases, see Insurance, Dec. Dig. § 144]2].) 
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Appeal from the District Court of the United States for the Western District of 
Arkansas; Heartsill Ragon, Judge. 

Bill of interpleader by the Metropolitan Life Insurance Company, naming Wilma 
|, Carter and John T. Thornton, individually and as surviving partner of the firm 
of Thornton & Carter, as adverse claimants to the proceeds of a certificate of life 
insurance. From a decree for claimant Thornton, the first-named claimant appeals. 

Reversed and remanded, with directions. 


Clinton R. Barry, of Fort Smith, Ark. (Geo. T. Arnett, of Idabel, Okl., on the 
brief), for appellant. 


Joseph M. Hill, of Fort Smith, Ark. (Henry L. Fitzhugh and John Brizzolara, 
both of Fort Smith, Ark., on the brief), for appellees. 

Before Gardner, Sanborn, and Thomas, Circuit Judges. 

Tuomas, Circuit Judge. 

The Metropolitan Life Insurance Company paid into court the sum of $2,500, 
the amount of a policy of life insurance issued by it upon the life of Van R. Carter, 
deceased, and interpleaded John T. Thornton, appellee, and Wilma I. Carter, appel+ 
lant, as conflicting claimants to the fund. Both defendants answered claiming title. 
The case was tried to the court and a decree was entered awarding the fund to 
Thornton, and Carter appeals. 


In January, 1935, the firm of Thornton & Carter was organized, the partners 
being the appellee John T. Thornton and Van R. Carter, the insured. The partner- 
ship business consisted of the operation of a retail store at Stigler, Okl., Thornton 
furnishing the credit and keeping the books while Carter attended to the selling. By 
similar arrangements Thornton also owned a half interest in ten other stores in 
Arkansas and Oklahoma, associating with him a different partner in each store. 


In 1930, Thornton took out a policy of group insurance with the Metropolitan 
Life Insurance Company for his partners, and on April 1, 1935, a certificate of 
insurance under the policy was issued to Van R. Carter in the amount of $2,500. 
The premiums were paid by Carter. His wife, Wilma I. Carter, appellant here, was 
named beneficiary. 

[1] Thornton’s claim to the proceeds of the policy is based upon an instrument 
signed by Carter on August 6, 1935, which reads: 

“Aug. 6, 1935. 

“This is to certify that 1, Van R. Carter, insured with the Metropolitan Life 
Insurance Company in the Group Departnient # 5884-G, Serial # 98, for Twenty- 
Five Hundred Dollars, my present beneficiary being my wife Wilma I. Carter, both 
of Stigler, Oklahoma. I am assigning this policy or certificate of Group Insurance 
to Thornton & Carter as beneticiary that in the event of my death the proceeds of 
this contract will go to Thornton & Carter, or whatever amount of the contract is 
needed to satisfy any obligation that may be at that time outstanding. 

“Signed: Van R. Carter.” 


Thornton’s testimony is that, husiness conditions being bad, Carter desired to 
drop his insurance to save expenses. Thornton then went to L. N. McAfee, the 
district agent for the Metropolitan Life Insurance Company, who had written the 
policy, to ascertain how the insurance could be saved for the benefit of the firm, 
and McAfee thereupon drafted the above instrument signed by Carter. The under- 
standing was, according to Thornton, that the firm would pay the premiums until 
business improved; then the writing which Carter had signed would be destroyed, 
and the policy would continue as it had first been taken out. 

Van R. Carter died February 16, 1936. Thornton submitted proof of death to 
the insurance company, but did not send in the instrument which had been signed by 
Carter and left with Thornton on August 6. Thereupon the company sent him a 
check payable to Mrs. Carter for $2,500. Thornton delivered the check to McAfee, 
who wrote to the home office of the company returning the check and also inclosing 
the agreement of August 6, and requesting that a new check “be drawn jointly to the 
order of John T. Thornton Company and Wilma Tone Carter.” 

The insurance company did not comply with the request contained in McAfee’s 


letter. Thereupon, under date of March 19, 1936, Thornton wrote the company as 
follows: 
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“Metropolitan Life Insurance Company 
“New York City 
“Gentlemen : 
“Re Policy—Van R. Carter, Deceased. 
(Insurance Claim) 

“IT have wired you this date as follows: 

“Group Policy Fifty-eight Eighty-four G John T. Thornton Company Certifi- 
cate Ninety-eight Van R. Carter Assigned August Sixth Nineteen Thirty-Five To 
Thornton And Carter Stop As Surviving Partner Thornton And Carter I Hereby 
Demand Payment Pursuant Said Assignment Of Said Certificate Twenty-Five 
Hundred Dollars Stop Letter Follows’ 

“Under date of March 12, 1936, Mr. L. N. McAfee, your local manager, 
forwarded you the original assignment referred to in the above telegram. With 
this transmitting letter he returned your check for $2500.00 which was payable 
to the beneficiary, Wilma Ione Carter. The premiums on this certificate were paid by 
the partnership, and the certificate was being carried for the benefit of the 
partnership. I am advised that, as surviving partner of the firm of Thornton & 
Carter, I am entitled to this money for the purpose of winding up the partner- 
ship affairs. The beneficiary, Wilma Ione Carter, is asserting an adverse claim. 

“You are hereby notified not to pay this amount to Mrs. Carter except at your 
own peril. 

“Yours very truly, 

“Tohn T. Thornton. 
“Sr. 6 
“By Registered Mail.” 

The company continuing in its refusal to comply with his demand, on or about 
April 1, 1936, Thornton instituted a suit in the state court to recover the entire 
amount of the policy. The company then commenced this suit by filing a bill of 
interpleader, naming appellant, Wilma I. Carter, and appellee John T. Thornton as 
the adverse claimants. 

The pertinent sections of the policy were these: 

“Section 6. Agents. No agent is authorized to waive forfeitures to alter or 
amend this policy, to accept premiums in arrears or to extend the due date of any 
premium, * * * 

“Section & Chance (change) of beneficiary. Anv employee insured hereunder 
may, from time to time, change the beneficiary by filing written notice thereof with 
the company accompanied by the certificate and certificate riders—if any—of such 
employee. Such change shall take effect upon endorsement thereof by the company 
on such certificate and certificate riders—if any—and unless the certificate and_all 
certificate riders—if any—are so endorsed, the change shall not take effect. After 
such endorsement, the change shall relate back and take effect as of the date the 
emplovee signed said written notice of change, whether or not the employee be living 
at the time of such endorsement of not, but without prejudice to the company on 
iccount of any payment made by it before receipt of such written notice. * * * 

“Section 9. Assignment. The Employee’s Certificate and Certificate Riders 
—if any—and the insurance provided hereunder are non-assignable.” 

The certificate issued to Van R. Carter provided: “The Insurance Herein Set 
Forth Is Non-Assignable.” The certificate also contained a space for register of 
change of beneficiary. . y 

After the death of Carter, Thornton caused the firm assets to he inventoried 
and it was ascertained that liabilities exceeded assets to the extent of $640. The 
assets were later sold by Thornton to the firm’s principal creditor for a price which 
left a net deficit of $2,900.03. 

The District Court concluded that the instrument signed on August 6 had 
effectuated a change of beneficiary, and that the obligations of the firm approximated 
$3,000. A decree was entered in favor of Thornton awarding him the entire amount 
of $2,500 and judgment for costs and attorney's fees payable out of the fund 
deposited in court by the insurance company. ; 

The sole question to be decided on this appeal is whether the document signed 
on August 6 shall be deemed effective as a change of beneficiary. This writing must 
necessarily be looked upon as a nontechnical layman's draft, in view of its anoma- 
lous phraseology, “I am assigning this policy * * * to Thornton and Carter as 
beneficiary.” Writers on the law of insurance point out a clear distinction between 
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assignment and change of beneficiary. Assignment is said to be the transfer of one’s 
own rights or interest in the policy resting upon contract, while the right to change 
the beneficiary is the power to appoint, which must be exercised in the manner 
specified in the contract. Cooley’s Briefs on Ins., 2d Ed. p. 6443; Joyce on Ins., 
2d Ed., § 2327a: Reid v. Durboraw, 4 Cir., 272 F. 99. 


The instrument contained on its face a number of significant features. In the 
first place, it was not addressed to the company, nor disclosed to it until after the 
company had forwarded a check made out to Mrs. Carter after the death of insured. 
The face of the instrument discloses that it was the transfer of a security interest 
only—which is typically the function of an assignment and rarely, if ever, the func- 
tion of a change of beneficiary. The transfer was intended to be contingent, not to 
be consummated by notice to the company except in the unanticipated event that 
Carter should die before business conditions improved. The amount of the interest 
sought to be conveyed was not the full face of the policy, which goes with a change 
of beneficiary, but was a determinable amount depending upon “whatever amount 
is needed.” “Moreover, the scheme contemplated that the transfer would be 
revocable, that the status quo might be restored without executing any retransfer. 
In view of all of these elements which appear upon the face of the document and 
the admissions of Thornton, it is clear that the writing of August 6 was the 
memorandum of a contract entered into between Carter and Thornton, and not a 
notice to the company of the exercise by Carter of the power of appointment 
granted to him by the policy. The instrument executed by Carter cannot, therefore, 
he construed as a change of beneficiary. The tenor of the instrument was to convey 
a security interest in the policy to the firm without any change of beneficiary. 

Further, it is clear that prior to the commencement of litigation Thornton 
understood that the contract of August 6th was an assignment and not a change of 
beneficiary. In his telegram and letter to the insurance company on March 19, 1936, 
he said, “Van R. Carter Assigned * * * to Thornton and Carter, * * * I Hereby 
Demand Payment Pursuant Said Assignment Of Said Certificate Twenty-Five 
Hundred Dollars, * * * Under date of March 12, 1936, Mr. L. N. McAfee * * * 
forwarded you the original Assignment referred to in the above telegram.” Thorn- 
ton’s contention at the trial supported by the testimony of McAfee is apparently 
therefore an afterthought, conceived perhaps conscientiously, but dictated by personal 
interest when the death of the insured and the refusal of the insurance company to 
recognize the firm of Thornton & Carter as assignee brought to his attention the 
contractual relations of all the parties. 


Appellee cites Royal Union Ins. Co. v. Lloyd, 8 Cir., 254 F. 407, and a number of 
other cases to the effect that when a policyholder attempts to change his beneficiary, 
but fails to comply with all of the technical requirements specified in the policy 
for making such a change, the attempted change will nevertheless be given effect. 
In view of the construction placed upon the conduct of the insured in this case, 
those authorities are not in point. Van R. Carter, instead of trying to change the 
beneficiary, tried to accomplish the desired result by other means. 

Appellee makes no contention that the attempted transfer in favor of the part- 
nership may be sustained as an assignment. Both the master policy and Carter’s 
certificate provided that Carter’s interest in the policy shoyld he nonassignable. 
Although it is sometimes true that an attempted assignment of a “non-assignable” 
chose in action may be specifically enforced between the parties on grounds of 
estoppel, it does not follow that an agreement between Carter and Thornton in 
violation of the terms of the policy would have the effect of altering the lega’ 
relation existing between the insurance company and Mrs. Carter. Cf. Schoenholz 
v. New York Life Ins. Co., 234 N.Y. 24, 136 N.E. 227; Johnson v. New York Life 
Ins. Co., 56 Colo. 178, 138 P. 414, L.R.A.1916A, 868, with note at page 877. 

This is an entirely different situation from that presented in such cases as Rawls 
v. Penn Mutual Life Ins. Co., 5 Cir., 253 F. 725, in which the beneficiary’s interest 
was cut off as a result of a transaction between the insured and the company. 

[2] The opinion of the District Court in this case adopted the view that by 
reason of the fact that the district agent McAfee drafted the instrument signed on 
August 6 and told Thornton that it would be effective to change the beneficiary, the 
Insurance company became a party to the transaction between Carter and Thornton. 
But, assuming that the prohibtion against assignment might be stricken from the 
policy hy an agreement hetween the insured and the insurer, it does not appear that 
McAfee had any authority to make such an agreement on behalf of the company. 
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No specific finding of fact was made by the District Court on the question of 
agency. The only evidence on that question is the testimony of McAfee himself. 
He testified that he had “merely an insurance writing agency.” His duty to “service 
contracts,” he said, meant “that I advise persons who have policies.” Section 6 of 
the master policy reads: “No agent is authorized to waive forfeitures, to alter or 
amend this policy, to accept premiums in arrears or to extend the due date of any 
premium.” Cases imputing to the company the representations made by the selling 
agent in connection with the application for insurance are not in point here. The 
alleged representations of McAfee had nothing to do with his activities as a sales- 
man. |Moreover, there is no evidence that McAfee purported or attempted to 
change the non-assignment provision of the policy. 

The only inference that can be drawn from the record as to McAfee is that 
mistakenly be may have believed that the instrument which he drew would be 
effective as a change of beneficiary. 

The conclusion reached, therefore, is that the instrument signed by Carter was 
not a change of beneficiary but an attempt to assign or transfer a security interest in 
the policy. Such an assignment, being merely the unilateral action of the insured, 
in violation of the terms of the policy, cannot be given effect as against the 
beneficiary. 

[3] Counsel in their brief discuss the question of whether or not the insurance 
policy is an Arkansas contract, whether or not the right of a beneficiary is vested or 
is a mere expectancy and the application of the doctrine of estoppel. In view of 
the ground upon which we have decided the case, these questions are not material. 
The insurance company by paying the money into court and filing the bill of 
interpleader waived any defenses which it may have had to the claims of either 
party; and there is no claim that appellant, as the beneficiary named in the policy, 
did not have at least such a qualified interest therein as to authorize her to maintain a 
suit to recover the proceeds of the insurance. 

The judgment appealed from is reversed and the case remanded with directions 
to enter a decree in favor of appellant. 

Reversed and remanded. 


BOSTICK v. LIFE INS. CO. OF VIRGINIA. No. 8099. 
Circuit Court of Appeals, Fifth Circuit. Dec. 19, 1936. 
93 Federal Reporter (2d) 557. 
1. EXTENDED INSURANCE. 

Georgia statute dealing with calculation of net values of life policies by insur- 
ance commissioner has no application in case involving question whether payment 
of first quarterly premium for a policy year increases loan value or cash surrender 
value for purpose of extended insurance. Code Ga.1933, § 56-912. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. SURRENDER VALUE. 

Provision in life policy that policy was valued upon American Experience Table 
of Mortality would have no application unless cash surrender and loan value for 
some of years covered by policy were not stated in the table and was not to be 
considered a guarantee that in any event the cash surrender value would exceed 
those that were stated in the table. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. POLICY LOAN. 

Even if insured who had paid one quarterly premium in ninth policy year 
could have obtained a loan based upon loan value at end of ninth year, provisions 
of policy regarding loans were inapplicable where insured made no application for 
loan based on that theory, as against contention that insured was entitled to loan of 
amount specified in table at end of ninth year, which would have carried policy as 
extended insurance beyond date of insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 
4. SURRENDER VALUE. 


Even if insured who paid one quarterly premium in ninth policy year could have 
obtained loan based on loan value at end of ninth year, insured’s beneficiary could 
not recover on theory that insured was entitled to loan of amount specified in table 
at end of ninth year for purpose of extended insurance which would have carried 
policy as extended insurance beyond date of insured’s death, where insured had not 
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applied for loan on that theory, and provision that extended insurance should be 
based upon surrender value at end of full year for which premiums had been paid 
was plain and unambiguous. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

5, EXTENDED INSURANCE, 

Where insured did nothing to keep life policy in force, insurer was under no 
obligation and was without authority to do anything except apply provision for 
automatic extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from the District Court of the United States for the Southern District 
of Georgia; William H. Barrett, Judge. 

Suit by Mary Georgia Bostick against the Life Insurance Company of Virginia. 
From a judgment dismissing the suit, the plaintiff appeals. 

Affirmed. 

Hamilton Phinizy and Abram Levy, both of Augusta, Ga., for appellant. 


C. Baxter Jones, of Macon, Ga., and W. D. Lanier, of Augusta, Ga., for 
appellee. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

Foster, Circuit Judge. 

Appellant brought this suit as beneficiary to recover on a policy of life insurance 
issued to her husband, Nathaniel Holcome Bostick, by appellee, in the sum of $3,000, 
reduced to. $2,408.77 by a loan against the policy; for a penalty of 25 per cent. 
thereon for failure to promptly pay the claim; and for attorneys’ fees, a total 
exceeding $3,000. The suit was dismissed on general demurrer. 

The facts disclosed by the pleadings and annexed exhibits are these: The policy 
issued on November 27, 1925, as a twenty-year, limited payment, nonparticipating 
life policy on a quarterly premium basis, the first quarterly premium of $29. 
payable in advance and a quarterly premium of the same amount payable every 
three months thereafter. On December 28, 1933, the insured negotiated a loan on 
the policy of $645, which was the full amount he was entitled to borrow at the end 
of the 8th policy year. Out of this he paid the quarterly premium due November 
27, 1933, which had become delinquent but was paid within the grace period. No 
further premiums were paid, the insured did not apply for an additional loan and 
did nothing at all to keep the policy in force. He died on December 7, 1934. The 
policy contained the following provisions, in addition to the usual clauses providing 
for nonforfeiture, incontestability, and lapse for nonpayment of premiums. 

“Loans—At any time after three full years’ premiums have been paid, and while 
this Policy is in force, the Company will advance to the Insured as a loan on this 
Policy upon proper assignment and on the sole security hereof, an amount not 
exceeding the loan value of this Policy at the end of the then current policy year, 
as shown in the Table of Loans and Surrender Values below.” 

“If this Policy shall lapse for the nonpayment of any premium, after premiums 
have been paid for at least three full years of insurance and there is no indebtedness 
to the Company on account of this Policy, the Company will grant one of the fol- 
lowing options: 

_ “Automatic Extended Insurance—The Company, without any action on the part 
of the Insured, will carry the face amount of this Policy as Non-Participating 
Extended Insurance, from the date to which premiums have been paid for the term 
shown in the Extended Insurance column in the Table of Surrender Values opposite 
the number of full years for which premiums have been paid; (Other options are 
not material). 


“In case there is any indebtedness on account of this Policy, the insurance ° 
payable under the Extended Insurance Option shall be the face amount of this 
Policy, less the amount of such indebtedness, and the term for which such insurance 
shall be extended shall be for such time as the cash surrender value of this Policy 
erein specified, after deducting such indebtedness, will carry the modified amount 
according to the Table of Net Single Premiums for Term Insurance, computed by 
the American Experience Table of Mortality with three and one-half per cent. 
Interest; the insurance payable under the Paid-up Life Policy shall be reduced in 
the same proportion as such indebtedness bears to the Cash Surrender Value. If 
a Cash Surrender Value is chosen, the said indebtedness shall be deducted from 
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the cash value that might otherwise be claimable, and the balance, if any, paid in 
cash.” 

“Table of Loans and Surrender Values 

“Provided No Notes or Loans Are Outstanding, 

“The Cash or Loan Values and Paid-up Policies stated in the following table 
apply to a policy of $1,000. ‘As this policy is for $3,000, the Cash or Loan Value 
and the Paid-up Policy available in any year will be Three times the amount stated 
in the table below for that year.” 

The cash and loan value shown in the table at the end of the 8th year was $215; 
at the end of the 9th year it was $248. Below the table was this note: 

“This Policy is valued upon the American Experience Table of Mortality with 
three and one-half per cent. interest. The values in the above table are equal to the 
full reserve according to the foregoing standard less a decreasing surrender charge 
which in no case exceeds 2%% of the amount of insurance. Values for years not 
covered by the above table will be equal to the full reserve.” 

It is not disputed by appellant that the policy lapsed for nonpayment of the 
quarterly premium due February 27, 1934, and was subject to be canceled in liquida- 
tion of the loan. However, it is contended that the insured, having paid one 
quarterly premium in the ninth policy year, that year was the current year, and the 
insured was entitled to a loan of the amount specified in the table at the end of the 
ninth year; that by rebating the unearned interest on the existing loan and deducting 
the unpaid premiums for the balance of the year and interest on the new loan, there 
would be sufficient cash value left to carry the policy as extended insurance beyond 
the date of death. In other words, it is contended that the loan value and cash sur- 
render value are the same and the payment of the one quarterly premium must be 
construed as increasing the loan value and cash surrender value for the purpose of 
extended insurance. We are spared the necessity of tabulating these figures as 
appellee concedes that, if the loan value and the cash surrender value are to be con- 
strued to be the same, as contended by appellant, and the payment of one quarterly 
premium increased the loan value, there was sufficient cash value to carry the policy 
as extended insurance beyond the date of the death. However, the contentions of 
appellant are vigorously disputed. 

{1, 2] Appellant cites a number of cases in support of her contentions. Only 
one is in point, to wit, Security Life Ins. Co. of America v. Matthews, 178 Ark. 
775, 12 S.W.2d 865. The opinion in that case is not persuasive. The other cases, 
which we consider unnecessary to review, deal with policies having dissimiliar pro- 
visions to the policy here under consideration, or involve the application of state 
statutes. Appellant relies on section 56-912, Ga.Code of 1933. That statute deals 
with the calculation of net values of life policies by the insurance commissioner 
and has no application to the case. Cf. Mutual Ben. Life Co. v. First Nat. Bank, 
115 Ky. 757, 74 S.W. 1066, construing a similar statute. There is no other Georgia 
statute that would apply. Appellant also relies upon the provisions of the policy, 
last above cited, to the effect that the policy is valued upon the American Experience 
Table of Mortality. This is merely an explanatory note and would have no applica- 
tion unless values for some of the years covered by the policy were not stated in 
the table. It is not to he considered a guarantee that in any event the cash surrender 
values would exceed those that are stated in the table. Moss vy. ®tna Life Ins. Co., 
6 Cir., 73 F.2d 339. 

[3-5] Conceding, for the sake of argument, that the insured could have applied 
for and obtained a loan based upon the loan value at the end of the ninth year, 
as he made no such application, the provisions of the policy as to loans have no 
application. While the same figures are used to denote loan value and cash value 
in the table, these provisions are separate and distinct. The provision that extended 
insurance should be based upon the surrender value at the end of the full year 
for which premiums had been paid is plain and unambiguous. Since the insured 
did nothing to secure a loan or otherwise to keep the policy in force, the company 
was under no obligation, and in fact was without authority, to do anything except 
apply the provision for automatic extended insurance. Williams v. Union Central 
Life Ins. Co., 291 U.S. 170, 54 S.Ct. 348, 78 L.Ed. 711, 92 A.L.R. 693. Necessarily 
this was based upon the cash value at the end of the eighth year. Under any con- 
struction of the policy, this was not sufficient to keep the policy in force at the time 
the insured died. It was not error to sustain the demurrer. 

Affirmed. ; 
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PENN MUT. LIFE INS. CO. v. ASHTON. No. 1567. 
Circuit Court of Appeals, Tenth Circuit. Dec. 27, 1937. 
93 Federal Reporter (2d) 565. 
1. EXTENSION. 


An insurer had duty, in absence of direction from insured, to apply sufficient 
amount of accrued and unapplied dividend to payment of quarterly premium to 
avoid forfeiture of life policy for nonpayment thereof, although insurer customarily 
prorated the dividend among the four quarterly premiums, and, upon insurer’s 
failure to do so, law intervened and made the application. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. CANCELLATION. 

Under Kansas law, where life policy did not contain any specific provision for 
cancellation or forfeiture in case of nonpayment of premium, although policy 
aliowed 31 days of grace, the only way in which insurer could cancel policy within 
6 months after default was by giving statutory notice of intention to cancel. 
Gen. St.Kan.1935, 40-410, 40-411. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

3. NOTICE. 

Under Kansas law, a statutory notice of intention to forfeit life policy will not 
support termination or cancellation thereof within 6 months after default, where 
notice is given prior to due date of premium or within grace period, unless policy 
contains specific provision for cancellation or forfeiture in case of nonpayment of 
premium or that payment of any premium should not maintain policy in force 
beyond date when next premium becomes payable. Gen.St.Kan.1935, 40-410, 40-411. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

4, CANCELLATION. 

Liability on policy may be terminated by mutual consent of parties, but not 
unless there is a meeting of the minds and each party acts with knowledge of the 
material facts. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

6. RELEASE. 

An insurer’s liability on life policy was not released by insured’s acceptance and 
indorsement of check for dividend enclosed in letter stating that policy had lapsed 
for nonpayment of quarterly premium, where insured had been repeatedly and 
erroneously informed, and believed, that policy had lapsed despite fact that accrued 
dividend was sufficient in amount to pay quarterly premium in full, and insured did 
not intend to release or absolve company from existing liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from the District Court of the United States for the District of Kansas, 
Second Division; Richard J. Hopkins, Judge. 

Action to recover on a life policy by Hazel Dell Ashton against the Penn 
wae Life Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

J. S. Simmons, of Hutchinson, Kan. (Alva L. Fenn and Herbert E. Ramsey, 
both of Hutchinson, Kan., on the brief), for appellant. 

Erskine Wyman and Ellis Clark, both of Hutchinson, Kan. (Charles Hall and 
Max ‘Wyman, both of Hutchinson, Kan., on the brief), for appellee. 

Before Bratton and Williams, Circuit Judges, and Symes, District Judge. 

3RATTON, Circuit Judge. 

Plaintiff instituted this action to recover upon a policy of insurance insuring the 
life of her late husband. Trial by jury was waived and the cause submitted to the 
court upon the admissions contained in the pleadings and a stipulation of facts. 
Plaintiff prevailed and defendant appealed. 

The policy, issued on March 18, 1926, was a 10-year term contract. It provided 
that it was issued in consideration of the payment in advance at the home office of 
the company of an annual premium of $65.95, a semiannual premium of $33.65, or a 
quarterly premium of $17.15; and it contained a grace period of 31 days for the 
payment of any premium after the first. It was a participating policy and provided 
that the dividends may be used (1) in reduction of premium, or (2) to accumulate 
and bear compound interest; and that, if no other option be selected, they should 
be paid in cash; and the application, a copy of which was attached to the policy, pro- 
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vided that the surplus accruing should be applied to the reduction in premiums. By 
mutual agreement of the parties, premiums were paid quarterly after March 18, 1928, 
The quarterly premium due December 18, 1934, was paid; but that due March 8, 
1935, was not paid by the insured. At the time that premium became due, there was 
an accrued dividend on the policy of $23.25. It was the uniform practice of the 
company, where a policy contained a provision for the application of an accrued 
dividend to the payment of premium and the premium was payable quarterly, to 
prorate the dividend credit to the quarterly payments. That custom was followed 
in settling the quarterly premium of March 18, 1928, and each premium thereafter; 
and the assured made no objection or request for change. ‘The accrued dividend of 
$23.25 due and unpaid on March 18, 1935, was prorated and $5.82 allocated to each 
quarterly premium. On February 26, 1935, the company sent insured a notice stating 
that the quarterly premium was $17.15, the dividend $5.82, and the balance due 
$11.33, payable March 18th; that unless it was paid by or before the date it fell due 
or within the 31 days’ grace period, it was the intention of the company to forieit 
or cancel the policy; and that all payments thereon would become forfeited and 
void, except as to the right to the surrender value, extended insurance, or a paid-u 

policy, as provided in the policy or by statute. On April 13th, the company maile 

insured a further notice stating that the amount due was $11.33; that April 18th 
was the last day for payment; that the policy would lapse unless payment was 
received by that date; and that, if the entire amount could not be paid then, to 
communicate with the company and arrangements probably could be effected to 
keep the policy in force. On or about April 15th, a soliciting agent for the company 
interviewed insured concerning an application for conversion of the policy and in 
that connection stated that the policy had lapsed. Three days later insured sub- 
mitted an application for conversion to a life policy, but it was rejected on May Ist. 
On May 22d, the general agent for the company wrote insured expressing regret 
that it was necessary to notify the home office that the policy had lapsed for non- 
payment of premium; and that the company would assist in effecting reinstate- 
ment. On May 29th, the company issued a check for $23.25, together with a 
voucher reciting that the check was given for a dividend on the policy. The check 
was transmitted to insured by letter dated June 7th, reciting that it was the dividend 
awarded upon the policy, and that it was forwarded inasmuch as the policy lapsed 
for nonpayment of the quarterly premium due in March. The voucher recited that 
the check was for a cash dividend of $23.25; and that indorsement thereon should 
constitute a full release by the payee of all claims against the maker on account of 
the items set forth in the voucher. Insured retained the check until July 8th, at 
which time he signed the indorsement and the check was cashed at a local bank. 
He died on October 31, 1935, and the suit was seasonably brought. 

[1] The company had in its possession at all material times an accrued and 
unapplied dividend sufficient in amount to pay the stipulated premium for the quarter 
beginning March 18th. Despite the custom of prorating the dividend among the 
four quarterly premiums, it was the duty of the company to make application of 
sufficient of such dividend to pay the quarterly premium in order to avoid forfeiture 
of the policy. Upon the failure of the company to act, and in the absence of other 
direction by insured, the law intervened and made the application. Lamar v. Atna 
Life Ins. Co., 10 Cir., 85 F.2d 141. The quarterly premium paid in that manner 
continued the policy in force to June 18th. 

[2] The question remains whether the policy terminated on that date or at some 
other time prior to the death of insured. Section 40-410, General Statutes of Kan- 
sas 1935, provides that, except as to certain policies not material here, it shall be 
unlawful for any insurance company, within 6 months after default in payment of 
any premium or installment of premium, to cancel a policy without first giving 
notice in writing to the insured of its intention to forfeit or cancel it. Section 
40-411 provides that, before such cancellation or forfeiture can be made for the 
nonpayment of premium, the company shall notify the insured that the premium, 
stating the amount, is due and unpaid, and of its intention to forfeit or cancel the 
same; and that the insured shall have the right to pay such premium at any time 
within 30 days after the deposit of such notice in the post office, duly addressed 
to the insured at his last known address. Then follows a proviso that, in lieu ot 
such notice, in case of a policy providing for a period of grace of not less than 
days or 1 month for the payment of each premium, and containing any provision 
for cancellation or forfeiture in case of nonpayment of the premium at the end of 
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such period, the company may, not more than 30 days prior to the date specified 
in such policy when the premium will become due and payable without grace, in like 
manner notify the insured of the date when the premium will fall due, stating the 
amount, and of its intention to forfeit or cancel the policy if the premium is not 
paid within the period of grace provided in the policy. This policy contained a 
grace period of 31 days, but it did not contain any specific provision for cancellation 
or forfeiture in case of nonpayment of premium. For that reason it did not fall 
within the proviso in section 40-411. And the only way in which the company could 
cancel it within 6 months after June 18th was by giving a notice in compliance with 
the other provisions of the statute. Wegner v. Federal Reserve Life Ins. Co., 130 
Kan. 600, 287 P. 591; Pedersen v. United Life Ins. Co., 139 Kan. 695, 33 P.2d 297. 


[3] The respective notices of February 26th and April 18th were not effective 
for that purpose because the statute exacts a notice of intention to forfeit under an 
accrued right of forfeiture. A notice given prior to the due date of a premium or 
within the grace period, that is, before the time within which payment may rightfully 
be made has expired, will not support termination or cancellation. Priest v. 
Bankers’ Life Ass’n, 99 Kan. 295, 161 P. 631; Reynolds v. Metropolitan Life Ins. 
Co., 105 Kan. 669, 185 P. 1051, 7 A.L.R. 1558; Cunningham v. Globe Life Ins. Co., 
106 Kan. 631, 189 P. 158; Wolford v. National Life Ins. Co., 114 Kan. 411, 219 P. 
263, 32 A.L.R. 1248: Wegner v. Federal Reserve Life Ins. Co., supra; Sebal v. 
Columbian Nat. Life Ins. Co., 144 Kan. 266, 58 P.2d 1108. The decision of this 
court in Minnesota Mut. Life Ins. Co. v. Cost, 8 Cir., 72 F.2d 519, does not lend 
itself to the contention of the company. The policy under consideration there 
expressly provided that the payment of any premium or installment of premium 
should not maintain the policy in force beyond the date when the next premium 
or installment became payable. Laying stress upon that language, it was held that 
by its four corners the policy provided for termination upon default in payment 
of premium; that for such reason the proviso in the statute had application; and 
that the notice given complied with its provisions. This policy failed to contain 
a provision that the payment of a premium or an installment thereof should not 
maintain the policv in force beyond the time for the next payment. And it did not 
contain any specific provision for cancellation or forfeiture in case of nonpayment 
of premium. The marked difference between that case and this one is that the 
language contained in that policy brought it within the proviso of the statute, while 
the language in the policy took it outside the proviso. 


[4-6] It is urged that, even though the policy had not been previously ter- 
minated, acceptance of the check issued in payment of the accrued dividend, and 
the signing of the indorsement absolved the company of all liability. The notice 
sent on February 26th stated that the quarterly premium was $17.15, the accrued 
dividend $5.82, and the balance due $11.33; and that, if the amount was not paid on 
or before the due date or within the grace period, the company intended to cancel 
the policy. The notice of April 13th again stated that the amount due was $11.33, 
and that the policy would lapse on the 18th day of the month if it was not paid. 
Neither notice stated nor advised insured that the accrued dividend amounted to 
$23.25. That dividend being sufficient in amount to pay the quarterly premium in 
full and it being the duty of the company to make such payment out of it, the 
statement that the policy would lapse or be forfeited on April 18th was untrue. 
The agent for fhe company made the inaccurate statement to insured on or about 
April 15th that the policy had lapsed. The letter of May 22d carried the same 
inaccuracy in the expressed regret at the necessity to inform the home office that 
the policy had lapsed; and the letter of June 7th transmitting the check was likewise 
untrue in the statement that the policy had lapsed. The first, second, third, and 
fourth inaccurate or untrue statements were made without disclosing the fact that 
there existed an accrued dividend of $23.25, sufficient in amount to pay the quarterly 
premium in full; and the disclosure made in the letter of June 7th that the dividend 
was in that amount was accompanied immediately by the fifth untrue statement 
that the policy had already lapsed. The company had the information concerning 
the amount of the dividend; the insured did not. While the company was in the 
sole possession of such information, the untrue statements were made; and when 
the amount was finally disclosed, the disclosure was accompanied by a repetition 
of the inaccuracy. Liability upon a policy of insurance may be terminated by 
mutual consent of the parties. But it is necessary that there he a meeting of the 
minds. Each party must act with knowledge of the material facts. It is essential 
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to the validity of a written release of liability that it be executed with knowledge 
of the facts and with an intention to release an existing or asserted liability. The 
undisputed facts here carry the inescapable conviction that the insured acted in 
ignorance of the fact that his policy was in force; that he had been repeatedly 
informed and believed it had lapsed; and further, that he did not intend to release 
or absolve the company from an existing liability upon such policy. A _ release 
executed in such circumstances does not represent a meeting of the minds, and it 
does not extinguish liability. Baker v. North River Ins. Co., 112 Kan. 530, 212 P. 
118; Riddle v. Rankin, 146 Kan. 316, 69 P.2d 722; Conservative Life Ins. Co. v. 
Hutchinson, 244 Ky. 746, 52 Be .2d 709; Cassville Roller Mill. Co. v. Aétna Ins. 
Co., 105 ‘Mo.App. 146, 79 S.W. 720; Tabor v. Michigan ‘Mutual Life Ins. Co., 44 
Mich, 324, 6 N.W. 830; Heralein v. Imperial Life Ins. Co., 101 Mich. 250, 59 N.W. 
615, 25 L.R.A. 627, 45 ‘Am. St.Rep. 409. 

We find no error. Accordingly, the judgment is affirmed. 






HAYES v. TRAVELERS INS. CO. No. 1555. 
Circuit Court of Appeals, Tenth Circuit. Nov. 24, 1937. 
Rehearing Denied Dec. 28, 1937. 
93 Federal Reporter (2d) 568. 
3. REFORMATION. 

Where insurer’s agents agreed to convert old policy with smaller death bene- 
fits, but same disability benefits, and new policy was so written by clerical error of 
insurer’s employees, though contrary to insurer’s rules and state statute, insurer 
could not reform policy to provide lower disability benefits on ground of mutual 
mistake or insured’s fraud, especially after insured became disabled (36 OkI.St. 
Ann. § 195, St.Ok1.1931, § 10512). 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

5. MISTAKE. 


That terms of policy, due to clerical error, rendered policy more favorable to 
insured than other policies issued by insurer, in violation of state statute, did not 
render policy void or afford basis for reformation thereof (36 Okl.St.Ann. § 195, 
St.Ok1.1931, § 10512). 

(For other cases, see Insurance, Dec. Dig. §§ 138[2], 143[3].) 

6. COURTS. 

The United States Circuit Court of Appeals is bound by Oklahoma Supreme 
Court’s interpretation of Oklahoma statute. 

Appeal from the District Court of the United States for the Eastern District of 
Oklahoma; R. L. Williams, Judge. 

Suit in equity by the Travelers Insurance Company against Pluma Delore 
Hayes. From a decree for plaintiff, defendant appeals. 

Reversed, with instructions to dismiss the bill. 

Kelly Brown, of Muskogee, Okl., for appellant. 

Richard K. Bridges, of Tulsa, Okl. (Al C. Thomas, of Oklahoma City, Okl., 
and Shirk & Bridges, of Tulsa, Okl., on the brief), for appellee. 

Before Lewis, Phillips, and Bratton, Circuit Judges. 

Puitups, Circuit Judge. 

On June 16, 1924, Mrs. Pluma Delore Hayes made application to The Travelers 
Insurance Company for a five-year convertible term life insurance policy for 
$10,000.00 with “No. 1 Disability Provision.” 

On June 26, 1924, the insurance company issued to Mrs. Hayes its convertible 
five-year term policy, hereinafter called the term policy. It provided for the pay- 
ment of $10,000.00 in the event of death of the insured and $100.00 monthly in the 
event of permanent total disability of the insured, and for conversion if “continued 
in force for five years” as of the date of its expiration “to the life plan at the 
attained age of the insured.” The premium provided was $57.10, payable semi- 
annually; the policy recited that it included $12.20 for disability benefits. 

On April 23, 1929, the insurance company issued a policy effective June 25, 1929, 
to convert the term policy into a policy of ordinary life with the same death and 
permanent total disability benefits as the term policy. The policy provided for a 
semiannual premium of $119.00 and recited that it included $12.20 for permanent 
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total disability benefits. It was sent to the Oklahoma City office of the insurance 
company. There was no proof that Mrs. Hayes ever saw this policy. It was 
returned with the request that it be rewritten for $5,000.00 with disability benefit 
No. 1. 

On July 24, 1929, the insurance company issued to Mrs. Hayes its ordinary 
life policy, hereinafter called the converted policy, effective June 25, 1929. It pro- 
vided for the payment of $5,000.00 in the event of death and $100.00 monthly per- 
manent total disability benefits. It stipulated a premium of $59.50, payable semi- 
annually and recited that it included $6.10 for disability benefits. 

The insurance company forwarded the converted policy to its Oklahoma City 
Office. It was delivered to Mrs. Hayes on December 4, 1929, hy George Feild, a 
representative of the insurance company. On delivering the converted policy, Feild 
had Mrs. Hayes sign a written application for conversion of the term policy to an 
ordinary life policy for $5,000.00 with “No. 1 Disability Provision.” 

The semiannual premium for $100.00 per month disability benefits is fixed in 
the rate manual of the insurance company at $12.20. 

Mrs. Hayes transacted her negotiations for the conversion of the term policy 
with Mr. Church, manager of the insurance company at Kansas City, Missouri. 
She had no direct negotiations with any representative of the insurance company at 
the Oklahoma City office. 

Mrs. Hayes paid the premiums on the converted policy as they fell due. On 
December 24, 1932, she became totally and permanently disabled. She submitted 
proof of her disability and claimed monthly benefits of $100.00 per month as pro+ 
vided in her policy. The insurance company refused to pay in excess of $50.00 per 
month as total and permanent disability benefits, asserting that due to mistake the 
converted policy provided for $100.00 instead of $50.00 monthly disability benefits. 

On May 10, 1934, the insurance company filed its bill in equity praying that the 
converted policy be reformed to provide for permanent total disability benefits of 
$50.00 instead of $100.00 monthly. 

It based its alleged right to reformation on the ground of mutual mistake and 
the provisions of section 10512, Okl.Stat. 1931 (36 Okl.St.Ann. § 195), which in 
part reads as follows: 

“No life insurance company, association or corporation doing business in this 
State shall make or permit any distinction or discrimination in favor of individuals 
between insurants (the insured) of the same class and equal expectation of life in 
the amount of payment of premium or rate charged for policies of insurance, or in 
the dividends or other benefits payable thereon, or in any other of the terms and 
conditions of the contract it makes.” 

In her answer Mrs. Hayes denied mutual mistake and alleged the policy was 
written in accordance with her oral understanding with Church. 

The material evidence on the controverted issues are as follows: 

Mrs. Hayes testified that on June 24, 1929, she and her sister, Mrs. Crutcher, 
went to the Kansas City office of the insurance company and met Mr. Church; that 
she told him her policy would expire the next day and she wanted to reduce it to 
$5,000.00 and retain the $100.00 monthly permanent total disability benefits; that 
Church said, “We are writing a policy, a form of policy that vou are entitled to 
under the old contract”; that he figured the premium rate and stated it would be 
$59.50: that she asked him if it would include $100.00 monthly disabilitv benefits and 
he replied in the affirmative, stating it would give her $5,000.00 life insurance and 
$100.00 monthly disability benefits; that she paid him the premium at that time; 
that thereafter George Field, a representative of the insurance company in Okla- 
homa, delivered the converted policy to her; that when he delivered the policv he 
said, “Mrs. Hayes, this is a very fine policv you have and one we are not writing 
anv more”: that he read the face of the policy to her in the presence of her mother, 
including the provision for $5000.00 death benefits and $100.00 disability benefits. 

Mrs. Crutcher testified that she accompanied Mrs. Hayes to the insurance com- 
panv’s Kansas Citv office in June, 1929; that Mrs. Haves requested the policy he 
reduced to $5,000.00: that Church asked Mrs. Haves what means of support she had 
for herself and boy, and that Mrs. Hayes replied, “I haven’t any”; that Church then 
stated, “T believe it would be better to have the disabilitv feature stand as it is” 
that Church looked up the rate in a book and stated what $5,000.00 death benefits 
and $100.00 monthly disability benefits would cost, and thz . Mrs. Hayes stated tos 
him that she desired to keen the $100.00 monthly disability henefits. 
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Mrs. Haizlett, mother of Mrs. Hayes, testified that she was present when Feild 
delivered the converted policy. She corroborated Mrs. Hayes’ testimony as to what 
Feild said at the time he delivered the policy. 

Church testified that he was manager of the Kansas City office of the insurance 
company; that in the Spring of 1929 Mrs. Hayes came to the office with her term 
policy and stated that she wanted to make some adjustment because she could not 
afford to pay the premium; that as a result of his conversation with her the con, 
verted policy was issued; and that it was executed at the home office of the insur- 
ance company. 

After Mrs. Hayes’ and Mrs. Crutcher’s testimony had been offered, Church was 
recalled and testified as follows: “I heard the testimony of Mrs. Crutcher about 
the disability benefits. I had a conversation about that, but the substance of the 
conversation about the $100.00 disability benefits was not the same as her testimony.” 
He did not deny the testimony of Mrs. Hayes. 

Mr. Dimon, assistant secretary of the company in charge of policy conversions, 
testified that “No. 1 Disability Provision” meant $10.00 monthly disability benefits 
for each $1,000.00 of life insurance; that the company did not issue policies in 
excess of $10.00 per month disability benefits for each $1,000.00 of life insurance; 
that the policy issued to Mrs. Hayes was more favorable to the insured than any 
policy the insurance company had issued to any other person in Oklahoma; that 
the provision for $100.00 instead of $50.00 monthly permanent total disability bene- 
fits was inserted as the result of a clerical error; that the insurance company did 
not intend to issue a policy with disability benefits in the ratio of $20.00 per month 
to each $1,000.00 of life insurance; and that the mistake was discovered June 23, 
1933, when Mrs. Hayes made her disability claim. 

The trial court granted the reformation as prayed. Mrs. Hayes has appealed. 

{1] Where an agreement has been reached by the parties as to the terms of a 
contract, but either through the mutual mistake of the parties, or through mistake 
upon the part of one and fraud or inequitable conduct on the part of the other, 
the written instrument drafted to evidence the contract fails to express the real 
agreement and intention of the parties, equity may grant reformation.” However, 
there must be an antecedent agreement which the written instrument evidences, 
and the mistake must have been in the drafting of the instrument and not in the 
making of the contract which it evidences.?, And absent fraud or inequitable con- 
duct on the part of one, the mistake must be mutual. Russell v. Shell Petroleum 
Corp. (C.C.A.10) 66 F.2d 864, 867. 

(2] The burden is upon the person alleging mutual mistake to establish it by 
evidence of the clearest and most satisfactory character. A mere preponderance 
of the evidence is not sufficient to satisfy the burden of proof.* 

[3] It may be that the officers of the insurance company would not have 
executed the policy had they been conscious of the fact that the clerk in the home 
office had written it so as to provide for disability benefits of $100.00 per month. 
But the contract as written was in exact accord with the agreement reached between 
Mrs. Hayes and Church and submitted to the home office of the insurance company 
for approval. It was written exactly as she intended it. Clearly there was no 
mutual mistake in the drafting of the policy. 

Tt is true the premium recited for disability benefits was less than in the term 
policy, but it was computed by Church, and in response to her inquirv he expressly 
stated it covered $100.00 monthly disability benefits. It is reasonable to assume 
that she accepted and relied on his statements, especially when they were con- 


? Russell_y. Shell Petroleum Corp. (C.C.A.10) 66 F.2d 864, 866; Columbian National Life 
Ins. Co. v. Black (C.C.A.10) 35 F.2d 571, 573, 71 A.L.R. 128; Continental Oi! Co. v. Mulich 
(C.C.A.10) 70 F.2d 521, 524; International Harvester Co. v. Mississippi Land Co. (C.C.A.8) 
43 F.2d 17: Southern Surety Co. v. United States Cast Tron Pipe & F. Co. (C.C.A.8) 13 F.2d 
833; Connecticut Fire Ins. Co. v. Oakley Imp. Bldg. & Loan Co. (C.C.A.6) 80 F.2d 717, 719 

2 Russell v. Shell Petroleum Corp. (C.C.A.10) 66 F.2d 864, 867; Robinson v. Korns, 250 
Mo. 663, 665, 157 S.W. 790; Curtis v. Albee, 167 N.Y. 360, 60 N.E. 660; Williston on Contracts. 
Rev. Ed., Vol. Five, § 1549. “. 

8 Columbian National Life Ins. Co. v. Black (C.C.A.10) 35 F.2d 571, $73, 71 A.L.R. 128: 
Shell Petroleum Corp. v. Corn (C.C.A.10) 54 F.2d 766; National Reserve Ins. Co. of Illinois v 
Scudder (C.C.A.9) 71 F.2d 884, 886; International Harvester Co. v. Mississippi Land Co 
(C.C.A.8) 43 F.2d 17, 23; Skelton v. Federal Surety Co. (C.C.A.8) 15 F.2d 756, 757; Snell ¥ 
Atlantic F. & M. Insurance Company, 98 U.S. 85, 89, 90, 25 L.Ed. 52; Maxwell Land-Grant 
Case, 121 U.S. 325, 381, 7 S.Ct. 1015, 30 L.Ed. 949; Philippine Sugar Estates Development Co 
v. Government of Philippine Islands, 247 U.S. 385, 391, 38 S.Ct. 513, 62 T.Ed. 1177; 53 cy 
p. 1044, § 209. 
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firmed by the policy as written. When the policy was delivered Feild told her it 
was a very fine policy and one the insurance company had discontinued writing, 
implying it was very favorable to the insured. The fact that the application executed 
by Mrs. Hayes when the policy was delivered applied for “No. 1 Disability Pro- 
vision,” which meant $10.00 monthly disability benefits for each $1,000.00 of life 
insurance, is not of moment. There was no proof that Mrs. Hayes knew the 
meaning of the phrase. Furthermore, the language respecting disability was identical 
in the application for the term policy and the application for the converted policy, 
and the provision respecting disability benefits was identical in both policies. It 
was, therefore, reasonable for her to assume that “No. 1 Disability Provision” 
meant the same in both applications. 


We are of the opinion the evidence failed to establish either fraud or inequi- 
table conduct on the part of Mrs. Hayes. 


She made it emphatic to Church she desired to retain the $100.00 monthly 
disability benefits. He assured her the converted policy would provide for that 
amount. The policy approved by the home office did so provide. She paid tha 
premiums as stipulated in the policy. Now that she is totally and permanently 
disabled and cannot obtain disability insurance, it would be unjust under the 
circumstances to deny her the right to receive indemnity as provided in the policy. 


The converted policy was executed by the president, department secretary, and 
recorder of the life department of the insurance company. Dimon testified that 
the policy provided for $100.00 instead of $50.00 monthly disability benefits due to 
“a clerical error made by the people who were checking the file.” It is a fair 
assumption that the officers executed the converted policy without reading it, rely-+ 
ing on their clerical assistants. Had they read it, .it is reasonable to suppose they 
would have discovered the error. 


[4] One having the capacity and opportunity to read a contract, who executes 
it without reading it, in the absence of fraud or imposition, or special circum- 
stances excusing his failure to read it, is charged with knowledge of its contents 
and cannot avoid the contract by asserting that it did not express what he intended.‘ 


The converted policy was delivered to Mrs. Hayes, she accepted it, paid the 
premiums, and suffered disability before the insurance company brought the alleged 
error to her notice. It follows that the insurance company is bound by the provi- 
sions of the contract as written and is not entitled to relief either at law or in 
equity. Wagner v. National Life Ins. Co. (C.C.A.6) 90 F. 395, 407. 


{5] While the policy is more favorable tc Mrs. Hayes than other policies 
issued by the insurance company in Oklahoma and violates section 10512, supra 
(36 Okl.St.Ann. § 195), that fact does not render the policy void or afford a 
basis for reformation. In National Fidelity Life Ins. Co. v. Gerard, 175 Okl. 219, 
52 P.2d 1, 3, the court in passing on the effect of section 10512, supra, held a 
violation of the statute did not render the policy void and that the insurer was 
not entitled to reformation in the absence of mutual mistake or mistake on the 


part of the insurer, and fraud or inequitable conduct on the part of the insured. 
The court said: 


“Our statute does not provide that a policy issued in violation of the above 
statute shall be void. * * * There was no evidence introduced that tended to prove 
that the assured knew that the annuity payment was more than he was entitled 
to. The average citizen does not know how premium rates and payments to the 
beneficiary are arrived at. Those are matters that only a trained actuary can 
figure. 

“We think the rule applicable to the facts of this case was laid down by the 
Supreme Court of Texas in American Nat. Ins. Co. v. Tabor, 111 Tex. 155, 230 
S.W. 397, 400, where the court said: ‘The rule is established that a court of equity 
will not withhold relief where it is necessary in the interest of justice and of sound 
public policy to enforce a contract which is inhibited by statute, but is not declared 
void and is not otherwise open to attack, provided the parties are not in pari delicto, 


*Upton, Assignee v. Tribileock, 91_U.S. 45, 56, 23 L.Ed. 203; Whitney Co. v. Johnson 
(C.C.A.9) 14 F.2d 24, 25; Chicago, St. P., M. & O. Ry. v. Belliwith (C.C.A.8) 83 F. 437, 439; 
United States Fidelity & Guaranty Co. v. Naylor (C.C.A.8) 237. F. 314, 318; Hoshaw v. Cos- 
griff (C.C.A.8) 247 F. 22, 26; agner v. National Life Ins. Co. (C.C.A.6) 90 F. 395, 407; 
Danciger Oil & Refining Co. of Texas v. Ball (C.C.A.5) 54 F.2d 908, 911; Hickman v. Sawyer 
(C.C.A.4) 216 F. 281, 283: Bass Furniture & Carpet Co. v. Finley, 129 Okl. 40, 263 P. 130, 132. 
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and he who is least culpable seeks relief. 1 Pomeroy’s Equity Jurisprudence 
(3d Ed.) § 403.” 
[6] We are, of course, bound by the interpretation placed on the statute by 
the Supreme Court of Oklahoma. : 
The decree is Reversed with instructions to dismiss the bill. The costs will be 
assessed against the insurance company. 





NEW YORK LIFE INS. CO. v. ODOM et al. (two cases). Nos. 8572, 8573. 
Circuit Court of Appeals, Fifth Circuit. Dec. 28, 1937. 
93 Federal Reporter (2d) 641. 
1. CHANGE IN CONDITION. 

Under life policies providing for reinstatement after default, upon satisfac- 
tory evidence of insurability, it was the duty of insured to disclose any change 
in his condition of health that would prevent the reinstatement of the policies. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURABILITY. 

A life policy providing for reinstatement after default on evidence of insura- 
bility satisfactory to the company necessarily requires truthful evidence, and 
such evidence is a condition precedent to, reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURABILITY. 

One applying for the reinstatement of a life policy is bound by his application 
for reinstatement verified by his signature and his certificate therein that the 
answers are full, complete, and true, though a soliciting agent of the insurer 
fills in the answers. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. MISREPRESENTATION. 

Where an applicant for the reinstatement of life policies signs an applica- 
tion containing false answers to questions whether he is in the same condition 
ot health as when the policy was issued, and whether he has within two years 
had any illnesses, diseases, or bodily injuries, or consulted or been treated by a 
physician, and certifies therein that the answers are full, complete, and true, the 
reinstatements are voidable. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. AGENCY. 

The Georgia statute making a soliciting agent of an insurance company its 
agent for all purposes does not make him an officer of the company authorized 
tc create a new contract by validating reinstatement of a life policy on false 
evidence of insurability contrary to the provisions of the policy. Code Ga.1933, 
§ 56-501. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

6. FRAUD. ; 

Where insured, in applying for reinstatement of life policies, furnishes false 
evidence which is relied on by the insurance company, he is guilty of fraud in law 
which avoids the policy whether he acts in good or bad faith and whether he 
intends to deceive or not. Code Ga.1933, §§ 37-702, 37-703, 37-704, 56-820, 56-821. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

8 KNOWLEDGE OF AGENT. , 

The act of an insurance company’s soliciting agent in inserting answers in 
application for reinstatement of life policies as a matter of routine, without know- 
ing whether they are true or false, and the act of an authorized officer in approving 
the application without knowledge of the falsity of answers therein, will not sup- 
port a plea of estoppel against cancellation of the policies and the reinstatement 
for false answers in the application. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

9. REINSTATEMENT. a 

A life policy providing that the policy and the application, a copy of which 1s 
attached, constitute the entire contract, and that after default the policy may be 
reinstated upon written application, does not contemplate that the application for 
reinstatement shall be attached to the policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 
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10. APPLICATION. 

\n insurance company seeking to cancel a policy for fraud in its procurement 
is not precluded from offering the application in evidence though not attached to 
the policy. Code Ga.1933, § 56-904. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

11. INCONTESTABILITY. | ; 3 

The incontestability clause of a life policy begins to run anew from the date of 
a reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeals from the District Court of the United States for the Middle District 
of Georgia; Bascom S. Deaver, Judge. 

Two suits by the New York Life Insurance Company against Sherman E. 
Odom and Bertha O. Stephens, and by the New York Life Insurance Company 
against Sherman E. Odom and Mamie C. Odom. From judgments dismissing the 
bills, complainant appeals. 


Reversed and remanded, with instructions. 

Shepard Bryan and 'W. Colquitt Carter, both of Atlanta, Ga., and R. Lanier 
Anderson, Jr., of Macon, Ga., for appellant. 

Jno. R. L. Smith, of Macon, Ga., for appellees. 

Before Foster, Hutcheson, and Holmes, Circuit Judges. 

Foster, Circuit Judge. 

Appellant, New York Life Insurance Company, brought these two suits in 
equity against the insured and the beneficiaries, seeking cancellation of two policies 
of life insurance and cancellation of their reinstatement, on the ground that the 
insured had given false answers to questions material to the risk in applications for 
the reinstatement of the policies, after they had lapsed for nonpayment of premiums. 
The cases were tried together and submitted on practically the same evidence. The 
appeals are from judgments dismissing the bills. 

The District Court found the material facts substantially as follows: 

(No. 8572). On January 17, 1920, appellant issued its policy of life insurance, 
No. 6,644,320, to Sherman E. Odom, in the sum of $5,000. His wife, Mamie C. 
Odom, was named as beneficiary. Later, Bertha O. Stephens, his sister, was sub- 
stituted as beneficiary. (No. 8573). On June 1, 1933, appellant issued another 
policy, No. 15,229,839, to Odom in the sum of $5,000, with Mamie C. Odom, his 
wife, as beneficiary. Both policies contained the following provisions: 

“Miscellaneous Provisions—The Policy and the application therefor, copy of 
which is attached hereto, constitute the entire contract. All statements made by. 
the Insured shall, in absence of fraud, be deemed representations and not war- 
ranties, and no such statement shall avoid the Policy or be used in defense to a 
claim under it, unless it be contained in the written application and a copy of the 
application is endorsed upon or attached to this Policy when issued. The Insured 
may, without the consent of the beneficiary, receive every benefit, exercise every 
right and enjoy every privilege conferred upon the Insured by this Policy. No 
agent is authorized to waive forfeitures, or to make, modify or discharge con- 
tracts, or to extend the time for paying a premium.” 

“Reinstatement.—At any time within five years after any default, upon written 
application by the Insured and upon presentation at the Home Office of evidence 
of insurability satisfactory to the Company, this Policy may be reinstated together 
with any indebtedness in accordance with the loan provisions of the Policy upon 
payment of loan interest, and of arrears of premiums with five per cent interest 
thereon from their due date.” 

“Incontestability—This Policy shall be incontestable after two years from its 
date of issue except for non-payment of premium.” 

The original applications contained the following provisions : 

“T agree as follows: 

“3. That only the President, a Vice-President, a Second Vice-President, a 
Secretary or the Treasurer of the Company can make, modify or discharge contract, 
or waive any of the Company’s rights or requirements and that none of these acts 
can he done by the agent taking this application.” 

The policies lapsed for nonpayment of premiums. Odom applied for reinstate- 
ment of the first policy on June 13, 1934, and for the reinstatement of the second 
policy on April 24, 1934, in each case signing an application in terms as follows: 
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“Application to the New York Life Insurance Company, Home Office: 51 
Madison Avenue, Madison Square, New York, N. Y. For Reinstatement of Policy 
No. 6644320—Amount $5,000. 


“I hereby apply for the Reinstatement of the above numbered policy which 
lapsed for nonpayment of premium due on the 17th day of January, 1934, for the 
purpose of inducing the Company to reinstate said Policy, I make the representa- 
tions contained in my answers to the following questions: 

“1, Are you now, to the best of your knowledge and belief, in the same con- 
dition of health as you were when this Policy was issued? (If not, give details.) 
Ans. Yes. 

“2. Within the past two years have you had any illnesses, diseases or bodily 
injuries or have you consulted or been treated by any physician or physicians? 
(If so, give full details, including nature, dates and duration of each illness, disease 
or injury, the name of each physician, and the dates of and the reasons for con- 
sultation or treatment.)—Ans. No. 

“3. Has any Company or Insurer, within the past two years, examined you 
either on, or in anticipation of, an application for life insurance, or for the rein- 
statement of life insurance, Without issuing or reinstating such insurance? (If so, 
give name of each Company or Insurer.)—Ans. No. 

“If the evidence of any insurability is satisfactory to the Company and it has 
received all sums the Policy requires to be paid for reinstatement, then, and not 
until then, said Policy shall be deemed, reinstated. If said Policy is not so rein- 
stated, I agree to accept return of all sums paid in connection with this applica- 
tion, without interest. 

“T hereby certify that the foregoing answers are full, complete and true, and 
agree that the Company believing them to be true shall rely and act thereon. 

“Dated, Macon, Ga. this 13th day of June, 1934. 

“Signature of Insured: 



















































































“Sherman E. Odom.” 

The reinstatements were arranged for him by R. M. Foster, a soliciting agent 
of appellant, who was authorized to perform such services, and who signed the 
applications as a witness. The answers to the first and second questions were 
untrue. The false answers were inserted in the applications by Foster, who did 
not know whether they were true or false and considered the applications for rein- 
statement a matter of routine. The applications were transmitted to Hollings- 
worth, cashier for the company in Atlanta, who had authority to approve them 
and did so. The necessary premiums were paid and the policies were reinstated. 
In September, 1934, appellant learned that the answers were false, and on October 
2, 1934, notified the insured and the beneficiaries the reinstatements were rescinded. 
Odom did not know his policies had lapsed until he received these notices. The 
insured was alive when the cases were decided. There was no fraud or intent to 
deceive or mislead the company on the part of the insured about the reinstate- 
ments. The payments made on the reinstatements were tendered to the insured 
and declined. Copies of the applications for reinstatement were not attached to 
the policies, nor given to the insured until requested, after notice of rescission was 
given. 

Error is assigned to the findings that the insured did not know his policies had 
lapsed and was not guilty of fraud. The assignments are not without merit. With- 
out reviewing the evidence extensively, it is sufficient to say that it is certain the 
insured knew he was seriously ill and under the care of a doctor when the applica- 
tions for reinstatement were made out. It is also certain he signed them, although 
the answers to the questions were inserted by Foster. There is some conflict 
in the evidence as to whether the answers to one of the applications were inserted 
in his presence after consultation with Foster. On the whole, the insured’s own 
testimony, in one interpretation of it, tends to create a strong presumption that 
he knew his policies had lapsed: that he knew they could not be reinstated con- 
sidering his condition of health at the time and the fact that he had consulted a 
physician; and that, while he was not willing to make false answers to the ques- 
tions, he took the chance that Foster would fill in such answers as were necessar\ 
to secure the reinstatements. However, this is comparatively unimportant. ; 

[1-4] It was the duty of the insured to disclose any change in his condition 01 
health that would prevent the reinstatements of the policies. Stipcich v. Metro 
politan Life Ins. Co., 277 U.S. 311, 48 S.Ct. 512, 72 L.Ed. 895. To secure reinstate 
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ment he was obliged to present evidence of insurability satisfactory to the company. 
This necessarily means truthful evidence and was a condition precedent to rein- 


statement. Until that was done there was no meeting of minds between the cony 


tracting parties. The insured was bound by his application for reinstatement, 
verified by his signature, and his certificate that the answers were full, complete, 
and true, regardless of who filled in his answers. There is no doubt that on the 
facts as found by the District Court the reinstatements were voidable. Jefferson 
Standard Life Ins. Co. v. Stevenson, 5 Cir., 70 F.2d 72; Broughton v. Equitabld 
Life Assur. Soc., 5 Cir., 71 F.2d 821. 


[5] As against this appellees pleaded estoppel, based on the acts of Foster in 
filling in the answers and of Hollingsworth in accepting the applications and 
approving them. Reliance is had upon a statute of Georgia, which, in effect, makes 

a soliciting agent of an insurance company its agent for all purposes. Georgia Code 
1933, § 56-501. Giving it the fullest effect, it does not go to the extent of making 
a soliciting agent an officer of the company authorized to create a new contract, 
which would be necessary to validate reinstatement of a lapsed policy on false 
evidence of insurability, contrary to the provisions of the policy. Mutual Life Ins. 
Co. v. Hilton-Green, 241 U.S. 613, 36 S.Ct. 676, 60 L.Ed. 1202; New York Life 
Ins. Co. v. McCarthy, 5 Cir., 22 F.2d 241. 


[6-8] Since the insured furnished false evidence which was relied upon by the 
insurance company, he was guilty of fraud in law which would avoid the policy, 
whether he was in good or bad faith and whether he intended to deceive or not. 
Georgia Code 1933, §§ 37-702, 37-703, 37-704, 56-820, 56-821; Newman v. Claflin 
Co., 107 Ga. 89, 32 S.E. 943; Supreme Conclave Knights of Damon v. Wood, 120 
Ga. 328, 47 S.E. 940; New York Life Ins. Co. v. Hollis, 177 Ga. 805, 171 S.E. 
288; Pacific Mutual Life Ins. Co. v. Manley, D. C., 27 F.2d 915, affirmed, 5 Cir., 
35 F.2d 337. It is elementary that one who is guilty of fraud cannot urge estoppel 
against the other party to the contract for the purpose of making his fraud effective. 
In addition to that, neither Hollingsworth or Foster did anything that would 
support the plea of estoppel. If either had known that the answers were untrue, 
a different case might have been presented, but on the evidence hefore us we are 
not required to consider or decide that question. 


[9, 10] Appellees raise the defense that the applications for reinstatement can- 
not be relied upon by the company in a suit to cancel the policies and their 
reinstatement because they were not attached to the policies and therefore not to be 
considered part of the contract. Reliance is had upon the provisions of the policy 
and a statute of Georgia. Georgia Code 1933, § 56-904. The provisions of the 
policy do not contemplate that an application for reinstatement should be attached 
to it. And, where an insurance company is seeking to cancel a policy on the ground 
of fraud in its procurement, it is not precluded from offering the application in 
evidence, although not attached. Johnson v. American Nat. Life Ins. Co., 134 
Ga. 800, 68 S.E. 731; Washington Fidelity Nat. Ins. Co. v. Burton, 287 U.S. 97, 
53 S.Ct. 26, 77 L.Ed. 196, 87 A.L.R. 191; New York Life Ins. Co. v. McCarthy, 
supra. 

{11] As a further defense appellees pleaded the incontestability clause of two 
years. The suits were begun more than two years after the policies were issued, 
but less than two years after they were reinstated. It is well settled that the incon- 
testability clause Contes to run anew from the date of reinstatement. Wallach v. 
tna Life Insurance Co., 2 Cir., 78 F.2d 647, and authorities therein cited. 

Other points raised by the parties require no discussion. The judgments dis- 
missing the bills were wrong. They are reversed and the causes remanded, with 
instructions to enter judgments in favor of appellant canceling the policies and 
canc eling their reinstatement, costs in both courts to be taxed against appellees. 


COLUMBIAN NAT. LIFE INS. CO. v. RODGERS. No. 1553. 
Circuit Court of Appeals, Tenth Circuit. Dec. 27, 1937. 
93 Federal Reporter (2d) 740. 


1. MATERIALITY. 

Statement in application for life insurance that no previous application had been 
denied was material as matter of law within statute providing that no misrepre- 
sentation made in obtaining life policy should be deemed material unless actually 
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contributing to contingency on happening of which policy was to become payable. 
Gen.St. Kan.1935, 40-418. 

(For other cases, see Insurance, Dec. Dig. § 300.) 
2. FRAUD. 

If material misrepresentation in application for life policy is knowingly false, 
proof of actual conscious purpose to deceive is unnecessary to invalidate policy, 
Gen.St.Kan.1935, 40-418. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. PRESUMPTION. 

An insurance company will be presumed to have acted in reliance on truth of 
material representations in application for life policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. ‘MATERIALITY. - 

If answers made by insured in application for life policy are known by him to 
be false and are material, it is not incumbent on insurer to prove a conscious pur- 
pose to defraud in order to avoid liability. Gen.St.Kan. 1935, 40-418. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

7. PRIOR APPLICATION. 

Where application for life insurance was denied over ten months before insured 
made another application*for life insurance to another company, in which applica- 
tion he stated that no other application had ever been denied, minds of reasonable 
men could reach but one conclusion on evidence which was that insured’s statements 
in subsequent application were knowingly false on material fact, and insurer was 
therefore entitled to directed verdict in action by beneficiary on policy. Gen.St.Kan. 
1935, 40-418. 

(For other cases, see Insurance, Dec. Dig. § 668]6].) 

Appeal from the District Court of the United States for the District of Kansas; 
Richard J. Hopkins, Judge. 

Action on_a life insurance policy by Lena M. Rodgers against Columbian 
National Life Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions. 


Bailey Aldrich, of Boston, Mass. (Richard S, Righter, of Kansas City, Mo., 
Edwin S. McAnany, of Kansas City, Kan., Horace F. Blackwell, Jr., of Kansas 
City, Mo., and F. H. Nash, of Boston, Mass., on the brief), for appellant. 

Roy L. Hamilton, of Beloit, Kan., for appellee. 

Before Phillips and Williams, Circuit Judges, and Symes, District Judge. 

Puitiips, Circuit Judge. ; 

Lena M. Rodgers brought this action on a policy of insurance for $10,000.00 in 
which she was named as beneficiary, issued by the Columbian National Life Insur- 
ance Company, hereinafter called the Insurance Company, on the life of Paul W. 
Rodgers. f 

The petition alleged that the insured died on August 4, 1935, while the policy 
was in full force and effect. 

The answer set up that the insured in his answers to questions in the applica- 
tion for the policy, made false and fraudulent representations of fact which were 
material to the risk. It set up other defenses which were stricken because not set 
out in its letter declining to pay the loss. 

At the close of the evidence the Insurance Company moved for a directed ver- 
dict in its favor. The motion was denied and the jury returned a verdict in favor of 
the beneficiary. Judgment was entered thereon and the Insurance Company has 
appealed. | 

The material facts are these: 

The application for the policy sued on was dated February 5, 1935. Part I 
thereof was signed by the insured and read in part as follows: : 

“Have you ever applied to any Agent, Company or Association for accident, 
health or life insurance which was declined? No. Delayed? No. Modified in 
kind, amount or rate? No. Has any policy issued to you been cancelled or the 
renewal thereon refused? No. (If so give particulars.)” . 

“It is hereby certified that all the statements and answers herein and in 
Part II hereof are complete and true.” 
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Part II of the application, the medical examination, was also stgned by the 
insured and read in part as follows: F 

“When were you last examined for Life Insurance? a. Date? 6 yrs. ago. 
b. Name of Company? Capitol Life of Denver. c. Was it granted as applied 
for? Yes. d. Is it now in force? Yes. e. Have you ever applied, or been 
examined for insurance without receiving such insurance? (Give details) No.” 

“I certify that my answers to the foregoing questions are true to the best 
cf my knowledge, information and belief, and correctly recorded by the Medical 
Examiner. I understand and agree that with Part I they shall form the basis 
of the policy and that the Company is not bound by any statements which I 
may have made to any person if not written above.” 

The policy was issued on the faith of the answers in the application includ- 
ing those above quoted. It read in part as follows: 

“This policy is issued in consideration of the application therefor, copy of 
which is hereto attached and which is made a part of this contract, and of the 
payment of the annual premium. * * * 

“Protection by Statute: This policy and the application therefor constitute 
the entire contract between the parties and all statements made by the Insured 
in the application shall, in the absence of fraud, be deemed representations and 
not warranties, and no statement shall avoid the policy or be used in defence to 
a claim under it unless contained in the written application and a copy of the 
same attached hereto.” 

On February 20, 1934, at Kansas City, Kansas, Paul W. Rodgers made an 
application to the John Hancock Mutual Life Insurance Company of Boston, 
Massachusetts, for a policy of life insurance for $5,000.00. The John Hancock 
Company declined the application and no policy was ever issued thereon. 

On March 29, 1934, a clerk in the mail division of the John Hancock Com- 
pany deposited a notice of such rejection in the United States mails at Boston, 
Massachusetts, with postage duly prepaid thereon, addressed to Paul W. 
Rodgers at 252 Brotherhood Building, Kansas City, Kansas, his business address. 

The records of the John Hancock Company at its branch office in Kansas 
City, Kansas, showed that the application of February 20, 1934, was rejected. 

The chief underwriter and supervisor of new business for the Insurance 
Company passed upon the application of February 5, 1935, and in reliance on the 
truthfulness of the answers to the questions in Parts I and II thereof approved 
the application and authorized the issuance of the policy. He had no knowledge 
at that time that the John Hancock Company had declined Rodgers’ application 
in 1934. 

Section 40-418, G.S.Kansas, 1935, provides that no misrepresentation made 
in obtaining a policy of life insurance shall be deemed material or render the 
policy void unless the matter represented shall have actually contributed to the 
contingency or event on the happening of which the policy is to become due and 
payable. In Becker v. Kansas Casualty & Surety Company, 105 Kan. 99, 181 P. 
549, 551, the Supreme Court of Kansas held that section 40-418, supra, does 
not apply to misrepresentations which increase the moral risk. In the opinion 
the court said: 

“The court holds that a different rule applies where the facts misrepre- 
sented or fraudulently concealed are such as increase the moral risk, and which, 
if known by the insurer, would probably have prevented the issuance of the 
policy. Misrepresentations of this character, although they do not directly 
contribute to the contingency of death, are deemed not to be within the purpose 
of the statute.” 

See, also, Scott v. National Reserve Life Insurance Company, 144 Kan. 
24, 58 P.2d 1131. 

[1, 2] Statements in an insurance application of the character here involved 
are regarded as material as a matter of law,’ and if they are knowingly false, 
proof of an actual, conscious purpose to deceive is not necessary.* 


_ ‘Stewart v. American Life Ins. Co., 10 Cir., 89 F.2d 743, 747, 748; Shaner v. West Coast 
Life Ins. Oo., 10 Cir., 73 F.2d 681, 684; Hesselberg v. AZtna Life Ins. Co., 8 Cir., 75 F.2d 490, 
493; Jefferson Standard Life Ins. Co. v. Stevenson, 5 Cir., 70 F.2d 72, 73; New York Life Ins. 
Co. v. McCarthy, 5 Cir., 22 F.2d 241, 244; Fountain & Herrington v. Mutual Life Ins. Co., 4 
Cir. 55 F.2d 120, 122; Atlantic Life Ins. Co. v. Hoefer, 4 Cir., 66 F.2d 464, 466; Dudgeon v. 
Mutual Ben. Health & Accident Ass’n, 4 Cir., 70 F.2d 49, 51; Jeffress v. New York Life Ins. 
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[3] An insurance company will be presumed to have acted in reliance on the 
truth of material representations." 
[4] It follows that if the answers made in the application by Rodgers were 
known to him to be false it was not incumbent upon the Insurance Company to 
prove a conscious purpose to defraud. 
_ _[5, 6] When mail matter is properly addressed and deposited in the United 
States mails with postage duly prepaid thereon, there is a rebuttable presumption 
of fact that it was received by the addressee in the ordinary course of mail.‘ There 
being no proof to the contrary it must be presumed that Rodgers received the 
notice of declination of the application made to the John Hancock Company. 
Furthermore, no policy was issued on the application of February 20, 1934, and 
Rodgers must have known that fact. 

[7] The declination of an application for life insurance is an event of impor- 
tance to the applicant. It is ef a character that would impress itself on the mind 
of the applicant. The declination of the application by the John Hancock Company 
was mailed to Rodgers on March 29, 1934. He should have received it in ordinary 
course of mail about April 1, 1934. The application for the policy here sued on 
was made slightly in excess of ten months after the time the John Hancock Com- 
pany declined the application of Rodgers and refused to issue a policy thereon. 
It is inconceivable that the insured had forgotten so important an event within 
that period of time. We are of the opinion that the minds of reasonable men could 
reach but one conclusion upon the evidence adduced, namely, that the statements: 
aoe by the insured in the application to the Insurance Company were knowingly 
alse. 


It follows the court erred in refusing to direct a verdict in favor of the Insur- 
ance Company. 

The court in its instructions charged the jury that the burden of proving fraud 
was upon the Insurance Company and in effect made it incumbent upon the Insur- 
ance Company to prove a conscious purpose to deceive on the part of the insured. 
This was error. The representations were material as a matter of law and it was 
sufficient for the Insurance Company to prove that they were knowingly false. 

The judgment is reversed and the cause remanded with instructions to grant the 
Insurance Company a new trial. 

Reversed and remanded. 






PILOT LIFE INS. CO. v. DICKINSON. No. 4218. 
Circuit Court of Appeals, Fourth Circuit. Jan. 4, 1938. 


93 Federal Reporter (2d) 765. 
2. KNOWLEDGE. 


Where an applicant for insurance was advised by his physician that a condition 
necessitating treatment was due to bad teeth and he seemingly recovered after his 
teeth were extracted, and did not know that he had suffered from a disease of the 
brain or nervous system, and stated in his application that he had been a patient 
in the hospital for bad teeth and had his teeth all removed, his negative answers to 
questions whether he had ever suffered any disease of the brain or nervous system, 
had consulted a doctor for any cause not otherwise included, or was aware of any 
physical defect or had any complaint not mentioned, did not defeat a recovery on 
the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 291[3], 292.) 


Co., 4 Cir., 74 F.2d 874, 876; Mutual Life Ins. Co. v. 
S.Ct. 676, 60 L.Ed. 1202. . f : 
2Stewart v. American Life Ins. Co., supra; Franco v. New York Life Ins. Co., 5 Cir., 53 


F.2d 562, 565; New York Life Ins. Co. v. Price, 5 Cir., 16 F.2d 660, 662; Atlantic Life Ins. 















Hilton-Green, 241 U.S. 613, 622, 36 


Co. v. Hoefer, wupras Mutual Life Ins. Co. v. Hilton-Green, supra. Sec, also, Steele v. 
Sovereign Camp, W. O. W., 115 Kan. 159, 222 P. 76. 
% Stewart v. American Life Ins. Co., supra; Shaner v. West Coast Life Ins. Co., supra; 


Hicks v. Stevens, 121 Ill. 186, 11 N.E. 241, 243; Holbrook v. Burt, 22 Pick., Mass., 546, 552; 
Wilson v. Carpenter’s Adm’r, 91 Va. 183, 21 S.E. 243, 245, 50 Am.St.Rep. 824; Grosh v. Ivanhoe 
Land & Imp. Co., 95 Va. 161, 27 S.E. 841, 842; Cleavenger v. Sturm, 59 W.Va. 658, 53 S.E. 
593, 595. 

‘Dunlop v. United States, 165 U.S. 486, 495, 17 S.Ct. 375, 41 L.Ed. 799; Kimberly v. 
Arms, 129 U.S. 512, 529, 9 S.Ct. 355, 32 L.Ed. 764; Rosenthal v. Walker, 111 U.S. 185, 193, 
4 S.Ct. 382, 28 L.Ed. 395; Haag v. Commissioner, 7 Cir., 59 F.2d 516, 517; Standley v, Graham 
Production Co., 5 Cir., 83 F.2d 489, 491; General Motors Acceptance Corp. v. American 
Insurance Co., 5 Cir., 50 F.2d 803, 805; Citizens’ Bank & Trust Co. of Middlesboro, Ky. v- 
Allen, 4 Cir., ts F.2d 549, 552; Prescott, Wright, Snider Co. v. City of Cherrvale, 134 Kan. 53, 
4 P.2d 457, 459. 
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3. GOOD FAITH. 

Good faith is all that is required in answering questions in a life insurance 
application as to whether insured has ever suffered any disease of the brain or 
nervous system, consulted a doctor for any cause not otherwise included, or is 
aware of any physical defect, or has any complaint not mentioned, especially where 
the application contains a statement that the answers are true to the best of his 
knowledge, information, and belief. 

(For other cases, see Insurance, Dec. Dig. §§ 291[3], 292.) 

4. APPLICATION. 

If a life insurance company intends to rely upon answers in an application as 
warranties against the existence of diseases with which the applicant does not know 
or believe himself to be afflicted, specific provision to that effect should be made, 
either in the policy or in the application. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

6. DISCLOSURE. 

The court sufficiently charges as to the duty of an applicant for life insurance 
to disclose facts bearing upon the condition of his health, by a charge that, even 
though he believes himself to be in sound health, and that he has fully recovered 
from an illness or disability, he is under a duty to make a full, frank, and complete 
disclosure of matters relating to his past health, etc., with the qualification that, in 
order for the insurer to declare the policy void, insured must have refused and 
failed to disclose facts within his knowledge, by information or experience of con- 
ditions shown to have existed prior to the time of his application, which would have 
affected his insurability. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 


Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Columbia; Frank K. Myers, Judge. 

Action on a life insurance policy by Eloise Scarborough Dickinson against 
Pilot Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

: on Parker and Soper, Circuit Judges, and William C. Coleman, District 
Judge. 

Pinckney L. Cain and Alva M. Lumpkin, both of Columbia, S. C. (Thomas, 
Lumpkin & Cain, of Columbia, S. C., and Smith, Wharton & Hudgins, of Greens- 
boro, N. C., on the brief), for appellant. 

C. B. Ruffin, of Hartsville, S. C. (R. E. Dennis, of Bishopville, S. C., on the 
brief), for appellee. 

Parker, Circuit Judge. 


This is an action instituted to recover on a policy of life insurance. The defense 
of the company is that the insured made false answers to questions contained in 
his application and failed to disclose a diseased condition for which he had been 
treated. Plaintiff contended that the insured had answered the questions truthfully 
and had made full disclosure in the light of his knowledge at the time of the 
application. There was verdict and judgment for the plaintiff, and the company 
has appealed. The principal exception relates to the refusal of the court to direct 
a verdict for defendant. 

The questions and answers upon which the company relies for its defense are 
7-A, 7-K, and 8-B. 'With these must be considered also the answer to 7-J. These 
questions and answers are as follows: 

“7-A: Have you ever suffered any disease of the brain or nervous system? 
Answer, No. 

“7-]: Have you ever been a patient in any sanitorium, hospital or asylum? 
Answer, Yes: (under name of ailment, disease or injury) Bad teeth: (under num- 
ber of attacks, date, duration, severity, results, name and address of attending 
physician) teeth all removed. 

“7-K: Have you consulted a doctor for any cause not included in above? 
Answer, No. 

“8-B: Are you aware of any physical defect or have you had any complaint 
not mentioned above? Answer, No.” 

There was testimony that at the time insured’s teeth were removed, which was 
more than two years before the application for the policy, he was admitted to a 
hospital suffering from a general toxic condition resulting in attacks of vertigo, 
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temporary lapses of consciousness, loss of speech, and temporary attacks of weak- 
ness in his extremities. A careful diagnosis of his condition was made, and the 
diagnostician reported that his condition might be due to one of three sources; 
extensive infection of the teeth, obesity, or excessive use of tobacco. The extrac- 
tion of the teeth was advised; and, after they had been extracted, insured recovered 
his health and attended to his extensive business enterprises as usual. He was 
apparently in good health when he was examined for this insurance two years later 
by the same physician who treated him when his teeth were removed. 


Insured died from cerebral thrombosis a few months after the issuance of the 
policy, and there was testimony of medical experts tending to show that he must 
have been suffering from the disease that resulted in his death at the time he was 
admitted to the hospital more than two years prior thereto. On the other hand, the 
evidence is that the physician who treated him at that time advised that his teeth 
were the cause of the trouble; that this was the opinion also of the diagnostician 
who examined him; that recovery followed the extraction of the teeth; that insured 
believed himself to be sound and well following their extraction; that this belief 
was shared by the physician who treated him; that he and that physician discussed 
his hospitalization at the time of the application for insurance; and that the physi- 
cian himself directed the answer that was given. Collusion between the insured and 
the physician is not suggested, and the insured is shown to have been a man of high 
character and standing in his community. Any attempt to defraud the company is 
negatived by the fact that when a policy for $10,000, double the amount applied for, 
was offered the insured, he declined to accept it and delayed acceptance of any 
policy until one in the amount for which he had applied could be written. 


[1, 2] Under these circumstances we think that the court properly denied the 
motion for directed verdict. It is well settled that, for the purposes of such a 
motion, the evidence must be viewed in the light most favorable to plaintiff; and 
when the evidence here is so viewed, there is no ground upon which the verdict 
could have been directed. While there was evidence that insurd may have suffered 
from a disease of the brain or nervous system prior to his application, as inquired 
about in question 7-A, there was evidence also from which a contrary conclusion 
might reasonably have been drawn; and certainly there was ample evidence to 
justify a finding that he did not know that he had suffered from such a disease. The 
negative answers to questions 7-K and 8-B are true when there is read into them 
the exception for which they provide and which is contained in the answer to 7-J. 
The insured in answer to that question truthfully stated what his attending physician 
had told him was the “ailment or disease” which had sent him to the hospital. No 
inquiry was made of him as to the symptoms attending the disease, and no reason 
is suggested why he should have disbelieved what the physician had told him. 

[3, 4] The questions contained in the application here, as in the case of Moulor 
v. American Life Ins. Co., 111 U.S. 335, 4 S.Ct. 466, 469, 28 L.Ed. 447, show clearly 
that good faith in answering them was all that was required of the applicant; and 
this is emphasized by the statement required of him as a part of his application to 
the effect that the answers made were true to the best of his “knowledge, informa- 
tion and belief.” If the company intended to rely upon the answers as warranties 
against the existence of diseases with which the applicant did not know or believe 
himself to be afflicted, specific provision to that effect should have been made either 
in the policy or in the application. As was said in the Moulor Case, supra: “In the 
absence of explicit, unequivocal stipulations requiring such an interpretation it 
should not be inferred that a person took a life policy with the distinct understanding 
that it should be void, and all premiums paid thereon forfeited, if at any time in the 
past, however remote, he was, whether conscious of the fact or not, afflicted with 
some one of the diseases mentioned in the question to which he was required to make 
a categorical answer. If those who organize and control life insurance companies 
wish to exact from the applicant, as a conditioin precedent to a valid contract, a 
guaranty against the existence of diseases, of the presence of which in his system 
he has and can have no knowledge, and which even skilful physicians are often 
unable, after the most careful examination, to detect, the terms of the contract to 
that effect must be so clear as to exclude any other conclusion.” ; 

See, also, Jeffress v. New York Life Ins. Co., 4 Cir., 74 F.2d 874, 876; Cooley's 
Briefs on the Law of Insurance, 2d Ed., p. 3286 et seq. : 

[5, 6] Other exceptions mentioned in the brief require little discussion. One 
of them, to the effect that an expert witness was asked by the court to express an 











Life] Winslow v. Mutual Life Ins. Co. of New York 1041 








opinion upon a matter within the province of the jury, is answered by the fact that 
counsel for defendant himself suggested the question and also by the fact that the 
answer when given could not be said to be objectionable. Complaint is made that 
the judge did not sufficiently instruct the jury as to the duty of the applicant to 
disclose all facts which would bear upon the condition of his health. We think, 
however, that this aspect of the case was fully covered. At the request of the 
defendant the court gave the jury the following special instruction: “I am requested 
to charge you further: ‘No. 8. I charge you further that, even though you find 
from the evidence that the applicant, at the time of making the application, believed 
himself to be in sound health, and that he had fully recovered from any illness or 
disability he had previously suffered, he was nevertheless under the duty to make 
a full, frank and complete disclosure of all matters, relating to his past health, 
consultations with physicians, and confinement in hospitals, and if you find that he 
failed and refused to do so, and that such matters as were concealed were material 
to the risk, then I charge you that the insurance contract was voidable at the option 
of the defendant, and if you find that the defendant elected to declare the policy 
void, then your verdict shall be for the defendant.’ ” After so charging the jury, 
the judge gave the following explanation, which was manifestly correct: “I charge 
you that, gentlemen, with the qualification that, in order for the defendant to elect 
to declare the policy void, you must find that he refused and failed to disclose to 
the company facts within his knowledge, by information or experience of condition 
shown to have existed prior to the time of his application, which would have 
affected his insurability.” Certainly these instructions substantially covered the law 
applicable and gave the defendant full benefit of the rule which it was seeking 
to invoke. 




















































There was no error, and the judgment appealed from will be affirmed. 
Affirmed. 


WINSLOW v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 8450. 
Circuit Court of Appeals, Ninth Circuit. Jan. 13, 1938. 
93 Federal Reporter (2d) 802. 
1. PRESUMPTION. 


An insurer is not bound by a contract of life insurance allegedly resulting 
from conversations between its agent and the applicant prior to the signing of 
the application, which states that no agent has power to make any contract of 
insurance, and which is presumed to have been read by the applicant, who is 
therefore presumed to have known that the agent had no authority to make 
such a contract. 


(For other cases, see Insurance, Dec. Dig. § 129.) 
2. RECEIPT. 


Where the application for a life policy provided for annual premiums, and, 
when making the application, the applicant made a partial payment of the first 
annual premium, the fact that such payment exceeded a quarterly premium on 
the proposed policy did not entitle the applicant to a “conditional receipt,” 
which, according to the application, would make the insurance in force from 
the date of the receipt, provided the application was approved. 


(For other cases, see Insurance, Dec. Dig. § 132.) 
3. APPROVAL. 


Where an application for a life policy provides that a conditional receipt 
for a premium payment makes the insurance in force from the date of the 
receipt, provided the application is approved, such a receipt does not make the 
proposed policy effective, unless the insurer approves the application in the 
applicant’s lifetime, 

(For other cases, see Insurance, Dec. Dig. § 132.) 


_ Appeal from the District Court of the United States for the Northern Dis- 
trict of California, Northern Division; Harold Louderback, Judge. 


Action by Annie E. Winslow and husband, beneficiaries under an alleged 
contract of life insurance, against the Mutual Life Insurance Company of New 
York. After the husband’s death, plaintiff named, as administratrix of his 
estate, was substituted and thereafter prosecuted the action individually and as 
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administratrix. From a judgment on a directed verdict for defendant, plaintiff 
appeals. 

Affirmed. 

H. C. Nelson, of Eureka, Cal., for appellants. 

Frederick L. Allen, of New York City, and F. Eldred Boland and Knight, 
Boland & Riordan, all of San Francisco, Cal., for appellee. 

Before Garrecht, Mathews, and Haney, Circuit Judges. 

MarHeEws, Circuit Judge. 

Appellant and her husband, citizens of California, brought this action against 
appellee, a New York corporation, to recover of appellee the sum of $10,000 on an 
alleged contract of insurance whereby appellee is alleged to have insured the 
life of Leonard N. Winslow in their favor. Appellee answered, denying that any 
such contract had been made. Before trial, appellant’s husband died and appel- 
lant, as administratrix of his estate, was substituted as plaintiff in his stead, 
Thereafter the action was prosecuted by appellant individually and as.adminis- 
tratrix. At the close of all the evidence, appellee moved for and obtained a 
directed verdict in its favor. From the judgment entered on that verdict, this 
appeal is prosecuted. 


The evidence establishes, without conflict, the following facts: 

On December 14, 1934, at Eureka, Cal., appellee’s agent, Fred J. Moore, 
solicited and obtained Winslow’s application for a policy of insurance on Wins- 
low’s life in favor of appellant and her husband for $5,000, with a provision for 
double indemnity in case of accidental death. Also, on the same day, Winslow 
was examined by appellee’s medical examiner at Eureka. The premium on the 
proposed policy, if paid annually, would have been $253.50. If paid quarterly, it 
would have been $67.20. Winslow’s application specified that the premium should 
be paid annually. In part payment of the first annual premium on the pro- 
posed policy, Winslow, on December 14, 1934, paid Moore $100 and_ obtained 
from Moore the following receipt: 

“253.50 Eureka, Calif. 12/14 1934. Received from Leonard N. Winslow One 
Hundred Dollars to apply on 5000.00 20 yr. Endowment policy applied for in 
The Mutual Life Ins. Co. of New York this date. $100.00 Fred J. Moore, Agent.” 

The application was in writing and was signed by Winslow, therein referred 
to as the “Insured.” The application states: 

“The proposed policy shall not take effect unless and until delivered to and 
received by the Insured, the Beneficiary or by the person who herein agrees to 
pay the premiums, during the Insured’s continuance in good health and unless 
and until the first premium shall have been paid during the Insured’s continuance 
in good health; except in case a conditional receipt shall have been issued as 
hereinafter provided.” 

Elsewhere in the application it appears that a “conditional receipt” is a 
dated and numbered receipt signed by appellee’s secretary and countersigned 
by its agent, and that the effect of such a receipt is to make the insurance in 
force from the date of the receipt, provided the application is approved by 
appellee. No such receipt was issued in this case. The application further states: 

“It is agreed that no Agent or other person except the President, a Vice- 
President, or a Secretary of the Company [appellee] has power on behalf of the 
Company to bind the Company by making any promises respecting benefits 
under any policy issued hereunder or accepting any representations or informa- 
tion not contained in this application, or to make, or modify any contract of 
insurance, or to extend the time for payment of a premium, or to waive any 
lapse or forfeiture or any of the Company’s rights or requirements.” 

Winslow's application and the medical examiner’s report were sent by the 
examiner to appellee’s agency at San Francisco, Cal., and by that agency to 
appellee’s home office in New York City, and were there received by appellee 
on December 20, 1934. 

On December 18, 1934, two days before his application reached New York, 
Winslow was killed in an automobile accident, Notice of his death was received 
by appellee on the same day it received his application. Upon learning of Wins- 
low’s death, appellee tendered to appellant and her husband the $100 which 
Winslow had paid Moore, and appellant tendered to appellee the unpaid balance, 

153.50, of the first annual premium on the proposed policy. Both tenders were 
refused. No policy was issued. Thus, instead of proving the alleged contract 
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of insurance, the evidence shows affirmatively that no such contract was made. 

{1] Appellant contends that such a contract resulted from oral conversations 
between Winslow and Moore prior to the signing of Winslow’s application, and 
that such contract became effective on December 14, 1934. This contention must 
be rejected. Moore had no authority to make any contract for or on behalf of 
appellee. That Moore had no such authority was clearly and emphatically stated 
in the application which Winslow signed. The suggestion that Winslow did not 
read the application cannot be entertained. It was his duty to read it, and he 
is presumed to have done so. New York Life Ins. Co. v. Fletcher, 117 U.S. 519, 
529, 6 S.Ct. 837, 29 L.Ed. 934. He is, therefore, presumed to have known that 
Moore had no authority to make the contract which appellant now says he did 
make. If, despite his lack of authortiy, Moore attempted to make such a con- 
tract, appellee was not and is not bound thereby. Bankers’ Reserve Life Co. v. 
Yelland, 9 Cir., 41 F.2d 684, 686; Braman v. Mutual Life Ins. Co., 8 Cir., 73 
F.2d 391, 393; Toth v. Metropolitan Life Ins. Co., 123 Cal.App. 185, 192, 11 
P.2d 94, 96, 

|2, 3] The fact, much stressed by appellant, that the $100 which Winslow 
paid Moore was more than enough to pay a quarterly premium on the proposed 
policy, is immaterial. Winslow never paid any quarterly premium. The $100 
which he paid Moore was intended to be, and was, in part payment of the first 
annual premium on the proposed policy. Having paid no quarterly premium 
and having paid only part of the first annual premium, Winslow was not 
entitled to a conditional receipt, nor was any such receipt issued. Furthermore, 
such a receipt, if issued, would not have made the proposed policy effective, 
unless the application had been, in Winslow’s lifetime, approved by appellee. 
Braman vy. Mutual Life Ins. Co., supra, 73 F.2d 391, at page 397. Appellee never 
approved Winslow's application, in his lifetime or at all. 


Judgment affirmed. 


ETNA LIFE INS. CO. OF HARTFORD, CONN. v. ACKER. No. 6463. 
Circuit Court of Appeals, Third Circuit. Dec. 28, 1937. 
93 Federal Reporter (2d) 975. 
1. EMPLOYMENT. 

\ beneficiary’s rights under group policy became fixed upon death of insured 
member of employees’ benefit association, and nothing done thereafter by associa- 
tion or insurer without beneficiary’s knowledge and consent could impair her 
rights. : 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. PREMIUM PAYMENT. 

A group policy giving employees’ benefit association option to terminate insur- 
ance upon termination of insured member’s employment, withdrawal from associa- 
tion, or failure to make required premium contribution, was in force at member's 
death, and his beneficiary could recover thereunder, where association had not 
exercised option, member was not in default, and at his death employer had in its 
possession earned wages which association did not apply to premium due in accord- 
ance with usual course of premium payments. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

__Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; William H. Kirkpatrick, Judge. 

_ Suit by Lillian A. Acker against the 7Ztna Life Insurance Company of Hart- 
ford, Conn., to recover as beneficiary under a group insurance policy. From a 
judgment entered on a directed verdict for plaintiff, defendant appeals. 

\ffirmed. 

Paul Reilly, of Philadelphia, Pa., for appellant. 

Oscar Bregman and Eugene D. Salus, both of Philadelphia, Pa., for appellee. 

Before Buffington, Thompson, and Biggs, Circuit Judges. 

BurFincton, Circuit Judge. 

In the court below Lillian A. Acker brought suit against the A&tna Life Insur- 
ance Company (hereafter called AZtna) and recovered a verdict as beneficiary on 
a group policy of insurance by that company issued. The facts were not disputed, 
the court gave binding instructions for plaintiff, and A&tna took this appeal 
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The facts of the case are that A&tna issued a group insurance policy in which 
it agreed “to pay an amount to be determined in accordance with the insurance 
schedule shown on the seventh page of this policy, on due proof of the death of any 
insured member of Swift & Company Employes’ Benefit Association.” In accord 
with the above, AZtna issued to George W. Acker, the beneficiary’s husband, 
certificate reciting that “under and subject to the terms and conditions of said 
policy and riders and the application or applications therefor, the life of George 
W. Acker, a member, is insured for the sum of four thousand dollars.” The usual 
course of premium payment was that the association deducted the premium of 
each employee from his wages and paid the total of all to A®tna at the end of the 
month. Following that course, the insured’s premiums had been collected up to- 
October 26, 1935. He died on November 3, 1935, and at that time no payment was 
in arrear, and he had $13.66 wages unpaid him, which wages the association could 
have applied to the next premium payment thereafter falling due. On these facts 
the beneficiary showed a prima facie case entitling her to recover unless tna 
showed a defence. Its defence was that on October 31, 1935, the deceased had 
been discharged from the association and was not protected by the policy. 

[1, 2] Now, as correctly stated by the trial judge, “there is no question that 
upon his death the rights of his beneficiary became fixed, and that nothing done 
thereafter by the Association or the defendant without her knowledge and con+ 
sent could change or impair them in any way. Ozanich v. Metropolitan Ins. Co., 
119 Pa.Super. 5B. 60 [180 A. 67, 576].” Hence, whether or not this insurance was 
in force when Acker died depends upon two things, first, the meaning of the ter- 
mination clause of the certificate; and second, what was done by the association 
before his death, it being conceded that no party other than the association did 
anything. 

The termination clause in the certificate is: “This insurance may, at the option 
of the Association, be terminated whenever said Member for any reason what- 
soever ceases to be in the employ of Swift and Company and/or its Subsidiaries 
or Affiliated Companies, and shall be terminated upon withdrawal from Swift & 
Company Employes’ Benefit Association or upon failure of the Member to make 
the required premium contribution.” 

From the agreement it will be seen that the clause, “This insurance may, at the 
option of the Association, be terminated whenever said member for any reason 
whatsoever ceases to be in the employ of Swift and Company,” gave the association 
an option to terminate the insurance, but it is clear that at the time of Acker’s 
death the association had not exercised such possible option or given notice to 
7Etna. It follows, therefore, that, so far as A®tna and the association are con- 
cerned, the insurance which Acker had paid up to October 26th, and in the absence 
of any then existing obligation of Acker to pay any premium, the insurance, so 
far as the above exemption is concerned, continued in force. 

The option further provided that “this insurance may,” at the option of the 
association, “he terminated upon withdrawal from Swift and Company Employes’ 
Benefit Association.” But, so far as this provision is concerned, at the time of 
Acker’s death, the association had not exercised or indeed taken any step toward 
its exercise. So far as this clause of the exemption is concerned, the insurance of 
Acker remained in force when he died. 

The exemption clause further provided that “this insurance may at the option 
of the Association he terminated * * * upon failure of the member to make the 
required premium contribution.” But at the time of Acker’s death it is not shown 
that he was in default in any premium payment, and in point of fact at the time 
of his death he had earned wages of $13.66, which sum was in the possession of 
Swift & Co., and on which up to that time neither Swift & Co., nor the association 
had taken any action whatever. 

So far, therefore, as this optional provision is concerned, the existing insurance 
on the part of Etna remained in force. Moreover, it would seem that the general 
purpose of this exemption clause was intended for the relief of Swift & Co. from 
becoming liable on its obligation to pay recurring premiums. So far as tna was 
concerned, the group insurance was in force. At the time of Acker’s death, neither 
he or the association had signified to A2tna any purpose to terminate the insurance, 
and, in view of these facts, the court committed no error in directing the jury to 
find for the plaintiff. 
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7ETNA LIFE INS. CO. v. ROBERTSON. No. 4—4862. 
Supreme Court of Arkansas. Dec. 20, 1937. 
Rehearing Denied Feb. 7, 1938. 
112 Southwestern Reporter (2d) 436. 
1 EMPLOYMENT. 

To recover on certificates held by insured under a group policy taken out by 
insured’s employer, which automatically ceased with termination of employment, 
where insured had not been seen or heard of for almost two years and employment 
was terminated on day of insured’s disappearance, it was essential that jury find, 
from evidence which was not merely speculative or conjectural, that insured was 
dead and that death occured on date of disappearance. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. DISAPPEARANCE. 

Where insured held certificates under a group policy taken out by insured’s 
employer, which automatically ceased with termination of employment, and insured’s 
employment terminated day of his disappearance, evidence that insured died on day 
of disappearance so speculative and conjectural as not to permit recovery on cer- 
tificates. 

(For other cases, see Insurance, Dec. Dig. § 665{5].) 

Appeal from Circuit Court, Pope County; A. B. Priddy, Judge. 

Action by Mrs. Lola Robertson against the A&tna Life Insurance Company. 
Verdict and judgment for plaintiff, and defendant appeals. 

Reversed and dismissed. 

Owens, Ehrman & McHaney, of Little Rock, for appellant. 

Bob Bailey, Jr., an Bob Bailey, both of Russellville, for appellee. 

Frank G. Smiru, Justice. 

Ralph W. Robertson was employed by the Goodrich Rubber Company at Daven- 
port, Iowa. By virtue of this employment, he held two certificates entitling him to 
participate in the benefits of a group policy of insurance taken out by his employen 
on the lives of its employees for their benefit, which group policy was issued by the 
appellant insurance company. Premiums were paid by the employer and were 
deducted from the salaries of the employees. Those due by Robertson had been fully 
paid at the time of his disappearance on February 7, 1935. These certificates provided 
that they should automatically cease to be in force when the employment was term-+ 
inated. As Robertson’s employment terminated on the day of his disappearance, it 
is essential to a recovery on these certificates that proot be made, not only that 
Robertson is dead, but that he died on the day he severed his relation as an employee. 
The jury found that this proof had been made and returned a verdict on each certi- 
ficate in favor of Mrs. Robertson, the wife of the insured, who was named as bene- 
ficiary in both certificates. This appeal is from that judgment, and the only question 
raised on this appeal is that of the sufficiency of the testimony to support the verdict. 

One certificate was for $2,000, and suit thereon against the appellant insurance 
company was brought on September 30, 1936. The second certificate was for $1,000, 
and suit thereon was filed November 24, 1936. The cases were consolidated and tried 
as a single suit. 

The insurer was notified of the disappearance and supposed death of the insured 
in March, 1935. There is no testimony to the effect that Robertson has been seen or 
heard of, or from, since his disappearance. The repeated and continued efforts of 
his family to find him or his dead body have been unavailing. 

Robertson was manager of the Goodrich Company’s warehouse, and he had 
charge of its stock. From time to time, he made inventories thereof. His domestic 
life was idyllic, and he was devoted to his three children. He had been married 
about eleven years. The general health of all was good, they lived modestly and 
within their means, and he was receiving a salary of $130 per month at the time of 
his disappearance. He had but few debts, one of these being for a balance due on a 
washing machine, the other a balance due on a vacuum cleaner, both of which had 
been purchased on the installment plan. Robertson had_ not been feeling well, 
although he continued at work, for about a week before his disappearance, and on the 
day hefore his disappearance had suffered from a severe cold and had been told by 
his doctor to remain in bed, but he disregarded that direction and left at about his 
usual hour on the day of his disappearance for his work. He bade his wife and 
mother goodbve and kissed them, as he was accustomed to do, before he left home. 
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He told them he was going to Moline, a neighboring city only a few miles away, and 
promised to bring some fish when he returned. The temperature was from 10 to 20 
degrees above zero. He went to his place of employment and left a note on his desk 
stating that he was going to Moline to look for some tires. He made adjustments 
with dissatisfied customers, and in some instances made collections in connection with 
these adjustments. He was not a collector. When he left the office, he stated that 
he would return shortly. He left with two truck drivers, stating as he left that he 
had an adjustment which he wanted to look after. The employees at the place 
where Robertson worked testified that they had no record or knowledge of any 
complaint at Moline which required adjustment. 


There was testimony to the effect that Robertson drank intoxicating liquors, 
but none to the effect that he ever drank to excess, and there was no testimony that 
he had taken a drink of any kind on the day of his disappearance. 

The service manager—Robertson’s superior—testified that he had difficulty in 
having Robertson make his inventories. Robertson had promised to make an 
inventory on the evening of February 6, but had not done so. The service manager 
was to assist in making the inventory on the 7th. This labor would have required 
only about three hours. A definite appointment was made to take the inventory at 
8 o'clock on the morning of the 7th. This inventory was not made until about a 
week later, and, when made, a shortage was found, which was paid by Robertson’s 
surety. The amount of this shortage is not stated. While Robertson was in charge 
of the warehouse, other employees had access to it. 

Robertson was paid his salary on the 15th and the last day of each month. Mrs. 
Robertson testified that the salary earned in February had not been paid because of 
the alleged shortage. 

Numerous cases are cited and discussed in the briefs of opposing counsel. 
Several of these, and a number of others, are cited in the annotations to the case of 
Kansas City Life Ins. Co. v. Marshall, 84 Colo. 71, 268 P. 529, 61 A.L.R. 1321. 
But the case chiefly relied upon for the affirmance of the judgment here appealed 
from in favor of Mrs. Robertson is that of Mutual Life Ins. Co. v. Wilcoxon, 187 
Ark. 992, 63 S.W.2d 522. In that case a recovery was upheld in an action upon a 
life insurance policy where the death of the insured was shown by the circum- 
stances there stated. In that case—as in this—the domestic felicity and good health 
of the insured was shown, and there was lacking proof of any fact or circumstance 
calculated to induce a normal man to commit suicide except that he had lost his 
fortune during the depression and there had been taken from him two automobiles 
which he required in his employment. It was shown, however, that he had bought 
poison from one drug store and capsules from another, and that his wife had found 
in his pocket before his disappearance two capsules apparently filled with poison. 

At the trial of that cause the court refused an instruction reading as follows: 
“In attempting to determine whether or not the said Jesse R. Wilcoxon committed 
suicide, you would be authorized to take into consideration all of the proved facts 
and circumstances which have been testified to in this case. Before you would ba 
justified in finding that he did commit suicide, there must be evidence from which a 
conclusion would be reasonable and probable, and not merely speculative or con- 
jectural. If you find from a consideration of all the evidence in this case that it is 
merely speculative or conjectural as to whether the said Jesse Wilcoxon committed 
suicide, your verdict should be for the defendant.” It was held that the refusal to 
give this instruction was not error for the reason that “The concluding sentence in 
that instruction makes it erroneous, as it requires the jury to find for appellant if it 
finds that Wilcoxon did not commit suicide, whereas appellant would be liable if it 
found him to be dead either from natural causes or by murder.” ; 

[1-3] But the portion of the instruction approved stated that it was essential 
that the jury find that the insured was dead, and evidence which was merely spec- 
ulative or conjectural was insufficient for that purpose. The date of the death of 
the insured in that case was immaterial. Here it is essential that the jury find from 
evidence which is not merely speculative or conjectural not only that the insured is 
dead, but also that he died February 7. He severed his relationship with his 
employer on that day, an it is conceded that under the terms of the insurance policy 
there can be no recovery unless the insured died February 7, and it appears to be 
merely conjectural and speculative to say that, if dead at all, the insured died on 
that day. It is true this is the day of the disappearance, and it is true also that the 
insured’s home environment would strengthen the love of life which all normal 
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people usually have and tend to refute the suggestion that he would abscond and 
leave his family to whom he was devoted without the benefit of his labor, care, and 
protection. But it is true also that his body was never found, although, of course, 
that was not essential. It is true also that the delayed inventory which had been 
promised on the evening of the 6th was finally to be made on the morning of the 
7th, and when finally made a shortage was found to exist. It is true also that 
Robertson did not embark upon a long journey, nor was he undertaking any danger- 
ous enterprise. He had made no preparation or taken any action, as had Wilcoxon, 
indicative of suicidal intent. It is true he told his wife he was going to Moline, a 
neighboring city, and that he left a note on his desk stating that he had gone there, 
and it is true that he occasionally made such trips to effect adjustments arising 
out of the sale of tires; but it is true also that the affirmative showing was made 
that there was no report of any complaint at Moline which required adjustment. 
There is no intimation that Robertson was abducted and murdered by the truck 
drivers in whose company he was last seen. 

A case very similar in all essential respects to the instant case is that of Clay- 
well v. Inter-Southern Life Ins. Co. of Louisville, 70 F.2d 569, 572. This is an 
opinion by the Circuit Court of Appeals of the Eighth Circuit in a case which arose 
in this state and was appealed from the District Court for the Eastern District of 
Arkansas. The insured in that case disappeared, and his fine character, happy 
home and industry, and vigor were shown without dispute. It was not essential 
in that case to prove that the death of the insured occured on a certain and partic- 
ular day, but it was essential to prove that the death occured before a certain day. 
The insured had disappeared August 19, 1926, and the policy would have lapsed for 
nonpayment of premium June 25, 1927. In that case the insurer would have been 
liable had death occured at any time between those dates, so that in this case, as im 
that an essential issue was not merely the proof of death but the date thereof. In 
that case the insured had gone to Florida, ostensibly on a fishing trip, but letters 
and a telegram received from him, after his arrival there, showed an abandonment 
of that purpose. The court reviewed the common-law presumption of death after 
an unexplained absence of seven years and our statute, section 5120, Pope’s Digest, 
raising that presumption where one has absented himself beyond the limits of this 
state for a period of five vears unless proof be made that he was alive within that 
time. It was pointed out that neither the common-law presumption nor the statute 
of this state applied, as sufficient time had not expired after the disappearance to 
make either applicable, and the same is true here. The court declined to approve 
or disapprove the rule announced in the case of Tisdale v. Connecticut Mutual 
Life Ins. Co., 26 Towa 170, 96 Am.Dec. 136, which was followed by this court in 
the Wilcoxon Case, supra, to the effect that evidence of circumstances showing no 
reason for the disappearance or self-destruction, and every normal reason on the 
contrary, would authorize the submission of the issue as to death occurring at or 
shortly after disappearance. The court said that the testimony did not make a 
case for the application of that rule, even though it were adopted, for the reason 
that “There is no way in which a determination as to time of death can be more 
than a guess on the part of the jury or any one else,” and in our opinion such is the 
effect of the testimony in the instant case. 


The judgment must, therefore, be reversed, and, as the case appears to have 
been fully developed, the case will be dismissed. 


FRANKLIN LIFE INS. CO. v. THARPE. 
Supreme Court of Florida, Division B. Jan. 7, 1938. 
Rehearing Denied Feb. 3, 1938. 
178 Southern Reporter 300. 
1. CONSTRUCTION. 
An insurance policy, like other contracts, should be construed so as to give 
effect to the intention of the parties to be determined by the instrument as a whole. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INDEMNITY. , ‘ . 
The purpose of an insurance policy is to secure the indemnity stated therein. 
(For other cases, see Insurance, Dec. Dig. § 124.) 
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3. AMBIGUITY. 

When an insurance policy is ambiguous, it should be fairly construed so as to 
effectuate its purpose. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. AMBIGUITY. 

Where there are conflicting clauses in an insurance policy, the clause which 
affords insured the most protection will prevail. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. TOTAL DISABILITY. 

“Total disability” as used in a life policy under which an insurer waives pay- 
ment of premiums if insured becomes totally and permanently disabled does not 
mean absolute physical inability to transact any kind of business pertaining to 
insured’s occupation, but it is sufficient if injuries are such that common care and 
prudence requires insured to desist from transacting any business in order to effect 
a cure, and if he is prevented from substantially performing every part of his bus- 
iness transactions. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

6. TOTAL DISABILITY. 

“Total and permanent disability” to perform or direct any kind of labor or 
business, as used in life policpy under which an insurer waives payment of premiums 
if insured becomes totally and permanently disabled, means that the disability must 
be “total” and “permanent” so far as the ability to perform or direct any kind of 
labor or business is concerned. 

(For other cases, see In'surance, Dec. Dig. § 362.) 

7. WAIVER OF PREMIUM. 

In action on life policy under which payment of premiums was waived if 
insured became permanently and totally disabled by disease, and notice thereof was 
given, bill which alleged that insured was disabled and diseased when premium fell 
due and that illness, about the due date of premium, was diagnosed as pulmonary 
tuberculosis and that insured died from the disease, was sufficient as against motion 
for dismissal where premium was not paid. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

11. PROOF OF LOSS. 

A default in serving notice of proofs of loss as required by policy may be 
excused, where the circumstances are such as to render strict compliance with 
requirement impossible or unreasonable, and claimant under policy has not failed 
to use due diligence. 


(For other cases, see Insurance, Dec. Dig. § 539[6].) 
12. NOTICE OF DISABILITY. 

The failure to give insurer notice of insured’s total and permanent disability 
as required by life policy under which payment of premiums was waived when 
insured became totally and permanently disabled, and notice thereof given, was 
excused where, at time of due date of premium, the insured was being treated 
for a disease which affected his mind to such an extent that he took but little 
or no interest in business affairs. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

13. WAIVER OF PREMIUM. 

Evidence justified decree for beneficiary under life policy by which payment 
of premiums was waived if insured became totally and permanently disabled. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

14. ATTORNEYS’ FEES. 

In action on life policy, evidence sustained an allowance of $750 only for 
attorneys for beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Dade County; Worth W. Trammell, Judge. 

Suit by Virginia Y. Tharpe, a widow, against the Franklin Life Insurance 
Company, an Illinois corporation doing business in the State of Florida, on a life 
policy in which the plaintiff was named beneficiary. From a judgment for the 
plaintiff, the defendant appeals. 

Affirmed. 

Francis M. Miller, of Miami, for appellant. 
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Harry Gordon, of San Antonio, Tex., Rosenhouse & Rosenhouse, of Miami, 
and Waller & Pepper, of Tallahassee, for appellee. 

CHAPMAN, Justice. 

This cause is here for the second time. It is reported in 118 Fla. 832, 160 So. 
199. The parties will be referred to in this opinion as they appeared in the court 
below as plaintiff and defendant. On May 14, 1935, Virginia Y. Tharpe, widow, 
filed her amended bill of complaint in the circuit court of Dade county, Fla., in 
chancery, and alleged, among other things, the issuance of a policy of insurance 
by the defendant on March 21, 1923, on the life of Lester T. Tharpe for the sum 
of $3,000, and the plaintiff’ was the named beneficiary; that premium thereon for 
the first year was paid to the defendant. The policy contained the provision, 
viz.: “If the insured (Lester T. Tharpe) shall become totally and permanently 
disabled by bodily injury or by disease * * * and shall furnish proof satisfactory 
to the Company of such disability, the Company agrees to waive further payment 
of premiums under said policy, such agreement to become operative only after 
endorsement of the same has been made on the policy by the Company.” That 
during the month of February, 1924, the insured took influenza or la grippe and 
it developed into pulmonary tuberculosis from which he died on March 26, 1926. 
The insured traveled from place to place in an effort to find a climate suitable to 
procure a recovery. It was further alleged that insured was totally and physically 
incapacitated from giving notice or filing proof of his disability with the company. 
Plaintiff had no knowledge of the existence of the policy until November, 1930. 
It is asserted that the policy had not lapsed for the nonpayment of premiums and 
was in full force on the day of his said death. The prayer of the amended 
bill is for an order establishing policy, relief against a forfeiture thereof, and an 
accounting thereon, with inclusion of attorney’s fees as provided by statute. 

The amended bill was attacked by motion to dismiss because the policy and 
claims thereunder were barred by the statute of limitations, no equity, laches, and 
for failure to furnish proof of disability prior to (defendant’s) cancellation. 
Motions to strike parts of the bill and for better particulars, and each motion was 
overruled and denied by the lower court. 

The defendant by answer admitted the issuance of the policy and as a defense 
against recovery contended, among other things, the failure to furnish proof of 
total and permanent disability according to the terms of the policy, and the first 
information as to disability was on November 26, 1930; that insured was physically 
able to inform or notify defendant by sufficient proof as to his physical disability : 
that the cause of action did not accrue within 5 years before the institution of 
the suit and laches existed which would prevent a recovery, and that the second 
premium was not paid on the policy by the insured or any person in his behalf. 
Other allegations appear in the answer not material to recite. 

The cause was by an order of the court referred to Hon. Thomas J. Dowdelb 
with instructions to take all the evidence offered by the parties and to report his 
findings on questions of law and fact to the court with proper dispatch. 

The parties appeared and all the testimony was taken and his report contained 
a recommendation to the effect that the equities of the cause were with the plaintiff 
and that she should recover the sum of $3,000, with interest, the sum of $1,250 as 
attorney’s fees, and court costs in the approximate sum of $150. Exceptions to the 
report of the special master were promptly made and, on final hearing by the 
chancellor, overruled and denied. A final decree for the plaintiff was entered 
and this appeal perfected, supersedeas order entered and bond given and approved, 
and the cause is here for review with two assignments of error for reversal. 

The first assignment is the denial by the lower court of the motion to dismiss 
the amended: bill of complaint on the grounds of (a) no equity: (b) remedy at 
law; (c) conclusions of pleader; (d) action did not accrue within 5 years prior 
to suit: (e) laches: (f) condition precedent not alleged; (g) no proof of total 
disability as required by the policy. It is unnecessary to consider the order deny- 
ing the motion to strike portions of the amended bill or motion for bill of 
particulars. 

[1-4] The contract of insurance involved here is one controlled by the laws 
of Florida. An insurance policy, like other contracts, should be construed or 
interpreted so as to give effect to the intention of the parties to be determined by 
the instrument as a whole. The purpose of a policy of insurance is intended or 
designed to secure the indemnity stated in the policy. When terms thereof are 
ambiguous, they should he fairly construed so as to effectuate their purpose, design, 
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and intent. This court has held where there are conflicting clauses in an insurance 
policy, the one which affords the most protection to the insured will prevail. 


The motion to dismiss the bill of complaint requires a construction of an 
interpretation by this court of the clause in the policy of life insurance, viz.: 

“If the insured * * * shall become totally and permanently disabled by bodily 
injury or by disease * * * and shall furnish proof satisfactory to the Company of 
such disability, the Company agrees to waive further payment of premiums under 
said Policy, such agreement to become operative only after endorsement of the 
same has been made on said Policy by the Company.” 

[5, 6] The above clause, under certain conditions, agrees to waive certain 
premium payments when the physical condition of the insured is such that he is 
totally and permanently disabled by disease. The bill of complaint shows that the 
policy of insurance issued on March 21, 1923, and the insured died March 26, 1926. 
It is alleged that in February, 1924, insured contracted influenza or la grippe and 
shortly thereafter his disease was by a physician pronounced as pulmonary tuber- 
culosis. The second annual premium on the policy of insurance matured March 
21, 1924, with 30 days’ grace payment permitted. It was alleged that his total 
permanent incapacity, caused by the disease, viz., tuberculosis, prevented insured 
from filing proof of disability with the company. The beneficiary had no knowl- 
edge of the existence of the policy until November, 1930. 

Total and permanent disability is defined in volume 5, 2d Ed., Joyce on the Law 
of Insurance, par. 3031, p. 5217, viz.: “3031. ‘Total Disability,’ ‘Permanently Dis- 
abled’, ‘Wholly Disabled’, ete.; Accident and Benefit Insurances—The clauses as 
to ‘total disability’, etc., are, with certain exceptions, so various and complicated, 
especially so when considered in connection with other clauses in the same policy 
or contract, that it is difficult to determine whether the insurance companies have 
strenuously endeavored to thereby evade payment if the intricacies of language 
will so permit, or whether they are with the utmost good faith perhaps over- 
zealously, endeavoring to protect themselves and the funds with which they are 
entrusted. * * * 

“Total disability does not mean absolute physical inability to transact any kind 
of business pertaining to one’s occupation, but it is sufficient if his injuries are such 
that common care and prudence require him to desist from transacting any such 
business in order to effect a cure. And it follows that the preservation of life 
and health is such an important consideration that it may become necessary that 
assured desist in the pursuit of his business transactions; and if he is prevented 
from substantially performing every part thereof, there is a total disability. Sa 
under an Indiana case it is not necessary that assured be so wholly disabled as to 
be unable to perform any and every kind of business pertaining to his occupation 
but it is sufficient if his disability is such that he cannot do any and all kinds of 
business pertaining to his occupation; and where the policy clauses are ambiguous 
the rule of liberal construction in favor of assured will apply.” 

Par. 3032, text page 5222, supra: 

“* * * (a) ‘Total and permanent disability’ to perform or direct any kind of 
labor or business means that the disability must not only be ‘total’ but that it must 
also be ‘permanent’, so far as the ability to perform or direct any kind of labor or 
business is concerned: and if assured hecomes totally disabled both to ‘perform and 
direct’ any and all kinds of business he is, necessarily, totally disabled either to 
‘perform and direct’.” * * * 

“(c) Total disability does not mean absolute inability to perform some acts or 
duties in the transaction of his business or in carrying on his occupation by 
assured. And although the stipulation is: ‘Wholly and continuously disabling said 
member from transacting any and every kind of business pertaining to the occu- 
pation’ covered by the policy terms, the contract should receive a reasonable con- 
struction so as to effectuate the purpose intended, and inability to perform some 
kinds of business pertaining to insured’s occupation, as in case of a merchant 
would not constitute total disability, assured might be able to transact certain 
branches of his business and still be unable to transact other branches in which 
case he would not be totally disabled: the point being this, whether he was unable 
substantially or to some material extent to transact anv kind of business per- 
taining to such occupation. * * * ” 

17] The allegations of the bill of complaint are that the insured was not only 
disabled but was diseased when the premium fell due in March, 1924, and this 
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jIIness about due date of premium was diagnosed as pulmonary tuberculosis and 
from this disease he died in March, 1926. The bill of complaint is sufficient as 
against this motion for dismissal. 

[8-10] It is urged as a ground of dismissal of the bill of complaint that the 
cause of action did not accrue within 5 years before suit. Plaintiff alleges she had 
no knowledge of the existence of the policy until November, 1930, and the 29th day 
of November, 1930, communicated with the claim department of the defendant. 
If the 5-year period began to run upon the death of the insured on March 26, 1926, 
and she corresponded in November, 1930, with the defendant about payment, this 
under the circumstances may be sufficient to toll the statute. 14 Ruling Case Law, 
p. 1333, par. 504, viz.: 


“504. Excuses for Delay.—It seems to be the general rule that where, because 
of circumstances and conditions surrounding the transaction, the giving of notice 
within the time specified becomes impossible, it will be excused and held sufficient 
if given within a reasonable time after the removal of the obstacle. Accordingly 
most courts hold that where the circumstances of the accident covered by an 
accident policy are such that it is impossible to comply with the provision in the 
policy as to the giving of notice within a certain time, the failure to give such 
notice does not bar a recovery. On this principle where the beneficiary is ignorant 
of the death of the insured, or the existence of the policy, delay in giving notice 
and making proofs is excused. * * * ” 

Likewise 37 Corpus Juris, p. 968, par. 347, viz.: 

“Notice—a. In General. Where one not under disability has notice of an 
adverse claim or possession, of an actionable wrong, of the rejection of a claim 
presented for allowance and payment, or of a fact which by reason of the relation 
of the parties at once subjects the one to liability to the other, the cause of action 
accrues when the notice is given and the statute runs from that time, but not until 
then. And if one is in possession of property for and in the right of another, the 
right of action arises and the statute of limitations begins to run from the time of 
notice of an adverse holding or antagonistic claim, and not until then. So, under 
particular statutory provisions creating liability upon notice of the peculiar condi- 
tions, the statute of limitations runs from the time of the giving of the prescribed 
notice. Where a contract expressly provides for notice before liability accrues, 
the statute will not run until such notice is given according to the requirement of 
the contract.” 

See, also, McElroy v. Hancock Mutual Life Ins. Co., 88 Md. 137, 41 A. 112, 71 
Am.St.Rep. 400; Federal Life Insurance Co. vy. Holmes’ Committee, 232 Ky. 834, 24 
S.W.2d 906; Munz v. Standard Life & Accident Ins. Co., 26 Utah 69, 72 P. 182, 
62 L.R.A. 485, 99 Am.St.Rep. 830; Metropolitan Life Ins. Co. v. People’s Trust Co., 
177 Ind. 578, 98 N.E. 513, 41 L.R.A.,N.S., 285; Trippe v Provident Fund Society, 
140 N.Y. 23, 35 N.E. 316, 22 L.R.A. 432, 37 Am.St.Rep. 529; Schanzenback v. 
American Life Ins. Co., 58 S.D. 528, 237 N.W. 737, 75 A.L.R. 1501; Cady v. 
a & Casualty Co. of New York, 134 Wis. 322, 113 N.W. 967, 17 L.R.A.,N.S., 


We find no error on the part of the court below in holding that the suit was 
properly brought within the 5-year period. 

[11, 12] It is contended that it was the duty of the insured under the terms of 
the policy to pay the premium due on March 21, 1924, or to furnish to the defend- 
ant proof of his total and permanent disability by bodily injury or disease. Plaintiff 
replies that at the time of the due date of the premium the circumstances and con- 
ditions then surrounding the insured were such that strict compliance with the terms 
of the policy was not only impossible but it was unreasonable because the insured 
was being treated for pulmonary tuberculosis and the knowledge of the fact of 
having the disease had affected his mind to such an extent that he took but little or 
no interest in any business affairs, but his sole efforts were directed to obtaining a 
recovery. He was despondent and melancholy. The authorities make provision for 
such a situation. 33 Corpus Juris, p. 15, par. 663: 

“Excuse for Default in Giving. A default in serving notice or proofs of loss as 
required by the policy may be excused, where the circumstances are such as to 
render strict compliance with the requirement impossible or unreasonable, and 
insured has not failed to use due diligence. Thus, a default may be excused by the 
physical or mental incapacity of insured or the claimant under the policy, although 
there is authority to the contrary.” 
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In the case of Minnesota Mutual Life Ins. Co. v. Marshall, 8 Cir., 29 F.2d 977, 
text page 979, it was said: 

_ “A construction making the disability benefits to begin as of the time of proof 
might be all right where such benefits are sought while the insured is living, but a 
disability provision such as the one to be construed here, where the disability occurs 
near the due date of the premium and continues until death, is made worthless by 
holding the proof of disability and not the disability itself makes it operative. Such 
a construction is harsh and unreasonable and ought not to be adopted if the 
language used is susceptible of one more favorable to the insured.” 

In the case of Hablutzel v. Home Life Ins. Co. of New York, 332 Mo. 920, 59 

S.W.2d 639, text page 641, the court, in construing the provisions of a policy similar 
to the one under consideration here, said: 


Does this provision mean that the company will waive premiums becoming 
due after the insured has furnished proof, or after he has become disabled? We 
construe it to mean that the company will waive premiums becoming due after the 
insured has become disabled, because this construction is more favorable to the 
insured, and more in consonance with the purpose of the provision, which is to 
give protection to the insured against disability. If it was the intention to waive 
only the premiums becoming due after the furnishing of proof, it would have been 
an easy matter for the company, who wrote the policy, to have said so in plain 
words,’’ 

See Rhyne v. Jefferson Standard Life Ins. Co., 196 N.C. 717, 147 S.E. 6: 
Etna Life Ins. Co. v. Davis, 187 Ark. 398, 60 S.W.2d 912; Southern Life Ins. Co. 
. Hazard, 148 Ky. 465, 146 S.W. 1107; Storwick v. Reliance Life Ins. Co., 151 
Wash. 153, 275 P. 550. 

We hold that the bill of complaint is sufficient to withstand the attacks made 
in the motion to dismiss by the defendant. 

{13-16] We now pass to the question of the sufficiency of the evidence to 
sustain the decree sought to be reversed. 

The plaintiff gave testimony, as well as her mother, the doctor treating the 
deceased while in Miami, and some of his associates in business with the deceased, 
citizens and residents of Macon and Bibb county, Ga., and in the state of North 
Carolina, and others in the state of Colorado where the deceased went shortly 
prior to his death. Due consideration has been given to the evidence offered on 
the part of the defendant and it has not been made to appear that the lower court 
erred in finding the equities of the cause with the plaintiff. We think the amount 
allowed by the lower court in way of attorney's fees excessive. We think the sum 
of $750 a sufficient amount to be allowed plaintiff in way of attorney’s fees. 

In the case of Farrington v. Harrison, 95 Fla. 769, text page 770, 116 So. 497 
this court said: 

“We also bear in mind the oft-reiterated rule that, while the findings of the 
Chancellor on the facts where the evidence is heard by him, and the witnesses are 
before him, are entitled to more weight in the appellate court than where such find- 
ings are made in a cause where the testimony was not taken before the chancellor, 
yet in either case the chancellor’s findings should not be disturbed by an appellate 
court unless shown to be clearly erroneous. Sandlin v. Hunter Co., 70 Fla. 514, 
70 30. 553; Travis v. Travis, 81 Fla. 309, 87 So. 762: Lucas v. Wade, 43 Fla. 419, 
31 So. 231. 


“On the other hand, where a decree is manifestly against the weight of the 
evidence, or contrary to, and sainaneebed by, the legal effect of the ae then 
it becomes the duty of the appellate court to reverse such decree. Carr Lesley, 
73 Fla. 233, 74 So. 207: Florida National Bank v. Sherouse, 80 Fla. 405, 86 So. 
279: McGill v. Chappelle, 71 Fla. 479, 71 So. 836: Lightsey v. Washington Park 
Properties, 93 Fla. 531, 112 So. 555.” 


The decree appealed from is affirmed, except as to attorney” s fees. If counsel 
for plaintiff files a remittitur in the sum of $500 upon going down of the mandate. 
the cause will stand affirmed, otherwise the decree appealed from is reversed. 

Whitfield. P. J., and Brown, J., concur. 

Ellis, C. T., and Terrell and Buford, TJ., concur in the opinion and judgment 
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METCHENER v. UNION CENT. LIFE INS. CO. No. 11778. 
: Supreme Court of Georgia. Sept. 16, 1937. 
Rehearing Denied Dec. 9, 1937. 
194 Southeastern Reporter 530. 
1. ORAL CONTRACT. 

All contracts of insurance including life insurance must be in writing to be 
binding. Code 1933, §§ 56-801, 56-911. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

2. ORAL CONTRACT. 

Life insurance contract cannot be made partly in writing and partly in parol. 
Code 1933, §§ 56-801, 56-911. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

4, INSURANCE. 

The actual delivery of a life policy is not always essential to its validity where 
it-is not so made by terms of contract, and even though it is so made, insurer’s 
transmission of policy to its agent to be unconditionally delivered to the insured 
may be deemed tantamount to a delivery. 

(For other cases, see Insurance, Dec. Dig. § 136[1, 2].) 

5. DELIVERY. 

Where written contract expressly provides that insurance shall not take effect 
until life policy has been delivered to applicant and first premium paid and 
accepted by insurer and policy is transmitted to local agent with specific instruction 
that it be delivered after proper settlement of first premium, act of delivery is 
essential to validity of contract. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

6. TENDER. 

A tender of a first premium on life policy is not sufficient to operate as 
equivalent of its payment, so as to render policy effective where contract expressly 
provides that before insurance shall take eftect, first premium must not only be 
paid but be accepted by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

7, APPLICATION. 

Even though daughter orally agreed with local agent that policy was to be 
issued on her father’s life and nothing was said in the preliminary negotiations 
as to signing of written application by father with provision that insurance was 
to be effective only after delivery to insured on payment of first premium, such 
provision was not unreasonable and insurer was not precluded from inserting it 
in written application signed by father and in policy. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

8. ISSUANCE. 

Even if failure of life policy to show that daughter was person taking insurance 
on father’s life or the insertion of provision that insurance was to he effective only 
after delivery of policy and payment of first premium rendered policy issued 
essentially different from one daughter had orally contracted for, daughter’s 
remedy was the rejection of policy when tendered, and she could not recover 
either on issued policy which had not been delivered and first premium thereof 
paid as required by terms of policy or on policy not written but in accordance 
with preliminary oral understanding with agent which had not been accepted by 


insurer. Code 1933, §§ 56-801, 56-911. 
(For other cases, see Insurance, Dec. Dig. § 131f1].) 
Error from Superior Court, Dougherty County; B. C. Gardner, Judge. 


Action by Bertha Mitchener against the Union Central Life Insurance Com- 


pany. To review an adverse judgment, plaintiff brings error. 
Affirmed. 


The petition, brought in two counts against an insurance company, alleged that 
the plaintiff as applicant orally contracted with its local soliciting agent for the 
issuance of a policy of insurance on the life of her father upon its acceptance of the 
risk, and for the delivery of the policy to her as applicant upon payment by her of 
the first premium. It was alleged that she was ready, willing, and able to pay the 
first premium, but that the company took from the father his signed application, 
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and embodied in the policy a provision that it would not take effect until it was 
delivered to him as applicant and the first premium was paid and’ accepted by the 
company or its authorized agent. It was further alleged that the policy was 
received by the local agent from the company; and that while the delivery of the 
policy was being negligently withheld from her as the true applicant, the father 
was accidentally killed. On these averments a judgment was prayed for the amount 
of the policy. These allegations and prayer were substantially the same in both 
counts. In the second count were additional prayers for equitable relief, by which 
the plaintiff in effect sought to reform the policy by striking therefrom the pro- 
vision as to the delivery of the policy to the father as applicant upon his payment 
of the first premium and its acceptance by the company or an authorized agent. 
The plaintiff testified as to the making with the agent of an oral agreement, in 
general accord with the allegations of the petition. There was evidence from 
another witness, admitted without objection, that just before the father’s death, 
the agent showed the policy to the father, who offered the agent a check for the 
premium; but that the agent declined to accept it, for the reason assigned by him 
that the plaintiff was to pay the premium on that policy, and he would collect it 
from her, and that the agent wished to sell the father a similar policy, for which 
the father could pay the premium. The contentions of the plaintiff are: (1) That 
since under the terms of the oral agreement the policy was to have recognized the 
plaintiff and not the insured father as the applicant to whom the policy was to be 
delivered and by whom the first premium was to be paid, and since such delivery 
was wrongfully withheld from the plaintiff, who was ready, able, and willing to 
receive the policy and pay the first premium, the defendant should not be heard 
to take advantage of the fact that there was no actual delivery of the policy and 
the first premium was not paid; (2) that under the terms of the oral contract the 
provision in the policy requiring delivery and payment and acceptance of the first 
premium before the insurance became effective was unauthorized, and therefore 
delivery of the policy and payment of the first premium were not necessary; (3) 
that, under the testimony, the tender of the first premium by the father to the 
local agent, who was then in possession of the policy as written, was tantamount 
to payment. While there are averments and prayers using the words “fraud” and 
“mutual mistake,” and stating conclusions with reference thereto, there was no 
proof of facts as to either other than as stated. The court directed a verdict 
for the defendant and denied a motion for new trial, which was based on the 
general grounds and on the direction of the verdict. The contentions of the 
plaintiff are dealt with in order, together with the quoted provisions in the policy. 
R. J. Bacon, of Albany, for plaintiff in error. 
Leonard Farkas & Walter H. Burt, of Albany, for defendant in error. 
Syllabus Opinion by the Court. 


JENKINS, Justice (after stating the facts as above). 

[1-3] 1. All contracts of insurance, including life insurance, “to be binding, 
shall be in writing.” Code. §§ 56-801, 56-911; Atlas Assurance Co. v. Kettles, 144 
Ga. 306, 308, 87 S.E. 1. Nor can such a contract be made partly in writing and 
partly in parol. Athens Mutual Ins. Co. v. Evans, 132 Ga. 703(4), 64 S.E. 993. 
“The writing being unambiguous, parol evidence as to what was said by the parties 
at the time it was executed will not be admitted to vary or alter the terms of the 
writing.” Wheeler v. Fidelity & Casualty Co., 129 Ga. 237, 240, 58 S.E. 709, 710. 
Especially would such rule obtain where, as in this case, the alleged oral agreement, 
as to a specified provision to be embodied in the subsequent written policy of life 
insurance, is made only with a local soliciting agent of the company, and where the 
undelivered policy as actually issued on terms at variance with the alleged oral 
understanding with the agent contains the provision that “this policy, together with 
the application * * * shall constitute the entire contract,” and “none of the terms 0 
this policy shall be modified, nor any forfeiture under it waived, save by agree- 
ment in writing, signed by the president, a vice-president, the secretary or an 
assistant-secretary, whose authority for this purpose shall not be delegated. 
Athens Mutual Ins. Co. v. Evans, supra. 

[4, 5] 2. While the actual delivery of an insurance policy is not always 
essential to its validity where it is not so made by the terms of the contract, and 
even though it is so made, where the company transmits the policy to its agent 
“to be unconditionally delivered” to the insured, this may be deemed “tantamount 
to a delivery,” New York Life Ins. Co. v. Babcock, 104 Ga. 67(2, 3), 30 S.E. 273, 
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42 L.R.A. 88, 69 Am.St.Rep. 134; Reserve Loan Life Ins. Co. v. Phillips, 156 Ga. 
372, 376, 119 S.E. 315; Willingham v. Smith, 151 Ga. 102, 103, 106 S.E. 117, yet 
these rules are without application where, as in this case, the written contract 
expressly provides that the insurance “shall not take effect until the policy has 
heen delivered to the applicant and the first premium thereon has been paid and 
accepted by the company or its authorized agent during the applicant’s lifetime and 
good health,” and where the policy is transmitted to the local agent with a specific 
instruction that it be delivered after proper settlement of the first premium, Reese 
v. Fidelity Mutual Association, 111 Ga. 482, 484, 36 S.E. 637; Brown v. Mutual 
Benefit Life Ins. Co., 131 Ga. 38, 61 S.E. 1123; Hipp v. Fidelity Mutual Life Ins. 
Co., 128 Ga. 491, 497, 57 S.E. 892, 12 L.R.A.,N.S., 319; Reliance Life Ins. Co. v. 
Hightower, 148 Ga. 843, 846, 98 S.E. 469; Pierce v. Life Ins. Co. of Va., 50 Ga. 
App. 337(3), 178 S.E. 189, and cit. 


[6] 3. Even though, in accordance with the general rule that a proper and 
continuing tender of the amount of a debt is the equivalent of its payment, a 
tender of a first premium on a life insurance policy would ordinarily suffice. 
Going v. Mutual Benefit Life Ins. Co., 58 S.C. 201, 36 S.E. 556; 37 C.J. 403, vet 
such a mere tender will not operate as a compliance with an insurance contract so 
as to render the policy effective, where, as here, the contract expressly provides 
that before the insurance shall take effect, the first premium must not only be paid, 
but be “accepted by the company or its authorized agent,” White v. Metropolitan 
Life Ins. Co., 63 Utah 272, 224 P. 1106: 37 C.J. 404. 


4. Under the preceding rules, the court did not err in directing a verdict in 
favor of the defendant company on the first count, seeking a judgment at law for 
the amount of the insurance. 


[7, 8] 5. Nor, in the absence of any proof of facts showing actual fraud or 
mutual mistake, did the court err in directing the verdict on the second count seek- 
ing not only a judgment at law but special equitable relief in the reformation of 
the policy of insurance and general equitable relief. Even though the plaintiff 
might have orally agreed with the local soliciting agent that the policy was to be- 
issued on the life of her father, with her as the applicant, and even though nothing 
may have been said in the preliminary negotiations as to the signing of a written 
application by the insured father as applicant, with a provision therein and in the 
written contract that the insurance was to be effective only after-delivery to him 
upon payment of the first premium, such a provision not being unreasonable, the 
company was not precluded from inserting it in the written application as signed 
by the father, and from making such condition a part of the contract and policy 
of insurance. Even if the failure of the policy to show that the plaintiff was the 
person taking the insurance on the life of the father, or the insertion of the con- 
dition as to delivery, could be taken as rendering the policy issued essentially 
different from the one that the plaintiff desired, the remedy of the plaintiff would 
have been to reject, when tendered, the policy as written. Jones v. Gilbert, 93 Ga. 
604, 607, 20 S.E. 48; Empire Mutual Annuity Ins. Co. v. Avery, 3 Ga.App. 97 
(2, 3), 99, 59 S.E. 324. She would not be entitled to recover either upon the 
policy as issued or upon a policy not written but in accordance with a preliminary 
parol understanding with the local agent, which was never accepted by the com- 
pany in the controlling terms of the contract as actually written. To do so would 
in effect permit her to reject the unfavorable part of the written policy, and claim 
under terms never agreed to by the company or embodied in the written instru- 
ment. 

Judgment affirmed. 

2 All the Justices concur, except Beck, P. J., and Bell, J., absent because of 
illness. 


CURRY v. WASHINGTON NAT. INS. CO. No. 26416. 
Court of Appeals of Georgia, Division No. 1. Nov. 26, 1937. 
Rehearing Denied Dec. 17, 1937. 
194 Southeastern Reporter 825. 
1. CONTRACT. 
The definition of a “contract of insurance” imports the assumption of a risk by 
the insurer and the payment of a consideration therefor by the insured. 
(For other cases, see Insurance, Dec. Dig. § 124.) 
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2. MISREPRESENTATION. 

Where policy is void ab initio because of material misrepresentations by 
insured, and insurer successfully defeats recovery on policy because of such mis- 
representations, insured is entitled to return of premiums paid thereunder unless 
guilty of actual fraud, consisting of willful purpose to deceive. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 

3. ILLITERACY. 

An illiterate applicant for life policy who signed application filled out for her 
by insurer’s agent without making effort to have the application read to her would 
be held to have had knowledge of material false representations made in the appli- 
cation by agent. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. FRAUD. 

Where illiterate applicant for life policy signed application, prepared by insur- 
er’s agent, containing material misrepresentations concerning applicant’s health, 
though applicant had informed agent of her poor health and agent had assured 
her that she was insurable, but policy and application provided that insurer would 
not be bound by any statement td or by agent unless written thereon, there could 
be no recovery under policy, but insured was not guilty of fraud precluding recovery 
of premiums paid. 


(For other cases, see Insurance, Dec. Dig. §§ 198[5], 379[4].) 


Error from Superior Court, Elbert County; Berry T. Moseley, Judge. 

Action by Lula Curry against the Washington National Insurance Company. 
To review a judgment sustaining a demurrer to the petition, plaintiff brings error 

Affirmed in part, and reversed in part. 

Jos. B. McGinty, of Elberton, for plaintiff in error. 

J. T. Sisk, of Elberton, for defendant in error. 

Guerry, Justice. 

[1-4] 1. Since the very definition of a contract of insurance imports the 
assumption of a risk by the insurer and a payment of a consideration therefor on 
the part of the insured, if, because of the invalidity thereof, there has been no 
assumption of risk by the insurer under the contract, the premiums paid should 
ordinarily be returned to the insured. See Reserve Loan Life Insurance Company 
v. Davis, 23 Ga.App. 571, 99 S.E. 42. It is the general rule that where a contract 
of insurance is void ab initio because of material misrepresentations made by the 
insured in the application attached to and made a part of the policy, and the insurer 
successfully defeats a recovery on the policy by reason of such material misrep- 
resentation, the insured is entitled to a return of the premiums paid thereunder, 
unless the insured was guilty of actual fraud; that is, that in making the misrep- 
resentation there was willful purpose to deceive on the part of the insured. 
Columbian National Life Insurance Company v. Mulkey, 146 Ga. 267, 91 S.E. 106; 
Harris v. Bankers Health & Life Insurance Co., 40 Ga.App. 678, 679, 150 S.E. 856; 
Seaback v. Metropolitan Life Insurance Company, 274 Ill. 516, 113 N.E. 862; Bosse 
v. Knights & Ladies of Security, 204 Mo.App. 18, 220 S.W. 993. While, in a suit 
to enforce the terms of the policy, where an agent of the insurer, after being 
informed by the insured that she suffered from a goiter and high blood pressure 
and for that reason she did not believe that she was an insurable risk, nevertheless 
assured her that she was insurable and that his company would issue her a_ policy 
of health and accident insurance, and thereupon filled out the application for the 
insured, who was illiterate and could neither read nor write, and signed her name 
thereto, in which application such agent made material false representations con- 
cerning the insured’s physical condition, and upon which application the policy was 
issued to her the insured, having made no effort to have the application read to 
her, would be held to have had knowledge of the statements made in the application 
(Curry v. Washington National Insurance Company, 54 Ga.App. 590, 188 S.E. 741: 
Wilkins v. National Life & Accident Insurance Co. 23 Ga.App. 191, 97 S.E. 879: 
National Accident & Health Insurance Co. v. Davis, 50 Ga.App. 391, 178 S.E. 320). 
and, since the policy and application contained provisions to the effect that the 
insurer “is not bound by any statement or by the knowledge of any statement made 
to or by any agent of the company unless written hereon,” there could be no recov- 
ery thereunder, yet in sucha case, the insured is not guilty of such fraud as would 
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prevent a recovery of the premiums paid thereon. In a somewhat similar situation 
the Supreme Court of the United States held: If the policy is void because of 
misrepresentations of material facts, in that the agent fraudulently inserted in the 
application false answers, when the answers made by the insured were truthful, 
and both insurer and insured have acted bona fide, and have been deceived thereby, 
the policy should be canceled and the premiums returned. New York Life Insur- 
ance Company v. Fletcher, 117 U.S. 519, 6 S.Ct. 837, 20 L.Ed. 934. See also, Clark 
y. Manufacturers’ Ins. Co., 8 How., U.S., 235, 12 L.Ed. 1061; Scott v. Niagara Ins. 
Co. 25 U.C.Q.B. 119; 32 C.J. 1237, § 411; 14 R.C.L. 959, § 132 and cit. 


[5-8] 2. “An election of remedies is defined as the choosing between two or 
more different and coexisting modes of procedure and relief allowed by law on 
the same state of facts.” 9 R.C.L. 956; Hand v. Brown, 144 Ga. 272, 274, 86 S.E. 
1080, and cit. The basis of the doctrine of election of remedies is an estoppel, to 
wit, that a party cannot, in the assertion or prosecution of his rights, occupy incon- 
sistent positions. There must therefore actually exist two inconsistent remedies. 
If a suit be prosecuted on an alleged cause of action which in fact did not exist, 
there cannot be, as to such, an election of remedies. Louisville, etc., R. Co. v. 
Pferdmenges, etc. Co., 8 Ga. App. 81, 83, 68 S.E. 617; Puett v. Edwards, 17 Ga.App. 
645, 88 S.E. 36; Sparks & Hutson v. Fort, 29 Ga.App. 531, 537, 116 S.E. 227; 
Rowland and Co. v. H. V. Kell Co., 27 Ga.App. 107, 107 S.E. 602; Hawthorne v. 
Pope, 51 Ga.App. 498, 500, 180 S.E. 920. Thus, where an insured prosecutes a suit 
against the insurer for the recovery of disability benefits provided for therein, and 
the insurer successfully defends the suit on the ground that the policy is void 
because of material misrepresentations made by the insured in the application 
therefor attached to and made a part of the policy, there never in fact existed 
in the insured any right of action on the policy, and therefore there was no election 
as between two existing inconsistent remedies, such as would prevent the institution 
of another suit for a recovery of the premiums paid thereunder, if there had been 
no actual fraud on the part of the insured as pointed out above. However, by 
bringing an action on the policy for a recovery of disability benefits provided for 
therein, the insured waived any alleged fraud practiced on her by the agent of the 
insurer in writing the insurance, and thereby elected to waive any remedy, if any 
she had, against the insurer therefor; and she could not thereafter prosecute a 
suit against the insurer for alleged damages on account of such fraud. 


3. Under the above rulings the court erred in sustaining the general demurrer to 
the petition in so far as it sought a recovery of the premiums paid under the policy, 
but was correct in sustaining the demurrer to that part of the petition seeking 
recovery of certain alleged damages because of the fraud of the agent of the 
insurer alleged to have been perpetrated upon the insured in writing the contract. 

Judgment affirmed in part, and reversed in part. 

Broyles, C. J., and MacIntyre, J., concur. 


McKINNEY et al. v. DEPOY. No. 26944. 
Supreme Court of Indiana. Jan. 18, 1938. 
12 Northeastern Reporter (2d) 250 


1. SURVIVORSHIP. 


_ Where insured and beneficiary, who were husband and wife, died in a common 
disaster, and there was no proof of survivorship, proceeds of life policies requiring 
that beneficiary survive insured and reserving to insured right to change beneficiary 
were payable to insured’s estate and not to beneficiary’s estate, since there was no 
presumption from age or sex that either survived the other, and property of each 
descended as though the other had never existed. 

(For other cases, see Insurance, Dec. Dig. § 589.) 
2, BURDEN OF PROOF. 

_ Where insured and beneficiary, who were husband and wife, died in a common 
disaster, beneficiary’s heirs, claiming proceeds of life policies requiring beneficiary 
to survive insured and reserving to insured right to change beneficiary, had burden 
to prove that beneficiary survived insured, since there was no presumption that 
either survived the other. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
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3. SURVIVORSHIP. 

A beneficiary named in life policies requiring beneficiary to survive insured and 
reserving to insured right to change beneficiary did not have a “vested right” in 
policies, but merely an “expectancy” liable to be divested by her death before 
insured’s death, as respects right of beneficiary’s heirs to claim proceeds of policies 
upon death of insured and beneficiary in common disaster with no proof of 
survivorship. 

An absolute “vested right,” in a legal sense, must be complete and 
consummated, and one which cannot be divested without consent of person 

to whom it belongs; a defeasible right is never strictly a “vested right.” 

(For other cases, see Insurance, Dec. Dig. § 589.) 

Appeal from Miami Circuit Court; Val C. Phelps, Judge. 

Proceedings in the matter of the estate of Nellie A. Depoy, deceased, wherein 
Loren L. Heeter, administrator, filed his final report to which Oscar McKinney and 
another filed exceptions charging that the administrator had collected the amount 
due on several life policies naming the decedent as beneficiary, and asked the court 
to require the administrator to account for the proceeds as part of Nellie A. Depoy’s 
estate. Judgment was rendered approving the report, and, from an order, over- 
ruling their motion for a new trial, exceptors appeal. 

Judgment affirmed. 

An appeal to the ‘Appellate Court was dismissed, 4 N.E.2d 589, 

Rhodes & Rhodes, of Peru, for appellants. 

Harvey Cole, of Peru, for appellee. 

TREMAIN, Judge. 

On December 28, 1930, William A. Depoy and Nellie A. Depoy, husband and 
wife, were killed in a common disaster. There is no evidence as to who survived. 
Both died intestate, without issue or ancestors surviving, but each ws survived 
by heirs. consisting of brothers and sisters. Loren L. Heeter was appointed and 
qualified as administrator of each estate. 

At the time of the death of William A, Depoy, the following life insurance 
policies were in full force and effect upon his life: (1) A $5,000 policy issued by 
the Ridgley Protective Association. Nellie A. Depoy was named beneficiary by 
the following provision: “Indemnity for loss of life of the insured is payable to 
the beneficiary if surviving the insured, and otherwise to the estate of the insured. 
* * * Consent of the beneficiary shall not be requisite to surrender or assignment 
of this policy, or to change of beneficiary, or to any other changes in the policy.” 
(2) A $1,000 policy issued by the Metropolitan Life Insurance Company in 
which Nellie A. Depoy was named a beneficiary “with the right of revocation.” 
It provided that: “If any beneficiary * * * shall die before the Insured the 
interest of such beneficiary shall vest in the Insured.” And (3) a $2,000 policy 
issued by the Prudential Life Insurance Company of America “Payable to Nellie A. 
De Poy, Beneficiary, wife of the Insured.” It further provided: “If there be no 
Beneficiary living at the death of the Insured the amount of insurance payable 
shall be paid to the executors, administrators or assigns of the Insured, unless 
otherwise provided in the Policy. The right to change the Beneficiary has been 
reserved by the Insured.” 

Heeter filed his final report in the estate of Nellie A. Depoy, and did not charge 
himself with the proceeds of these policies. Brothers of Nellie A. Depoy filed 
exceptions to the report, charging that the administrator had collected the amount 
due on the several policies, and asked the court to require him to account for the 
same as part of Nellie A. Depoy’s estate. 

A trial was had. The court, upon request, made special findings of fact and 
stated its conclusions of law thereon, to the effect that any interest of Nellie A. 
Depoy, as beneficiary under said policies of life insurance, was contingent upon her 
survival of her husband, and, in the absence of proof of such survivorship, the 
proceeds of said policies were payable to Heeter, as administrator of the estate of 
William A. Depoy, to be distributed to his heirs at law; that neither the estate 
of Nellie A. Depoy nor her heirs at law had any interest therein. Judgment was 
rendered approving the report, and against the exceptors for cost. Motion for a 
new trial was filed and overruled. Appeal to the Appellate Court was perfected. 

The appellant’s position is that Nellie A. Depoy, as beneficiary, had an absolute 
vested interest in the policies; that the reservation by the insured of the right to 
change the beneficiary was a mere power, and not a reservation of title; that the 
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title vested in her upon the delivery and acceptance of the policies, the same as 
if the policies did not contain the reservation, subject to be completely divested 
by the exercise of the power, which power William A. Depoy did not exercise in 
his lifetime. 

The precise question here presented is one of first impression in this court. In 
order to sustain their position, the appellants cite and rely upon Holland, Guardian, 
y. Taylor et al., 1887, 111 Ind. 121, 12 N.E. 116; Farra v. Braman, 1909, 171 
Ind. 529, 86 N.E. 843; Mason v. Mason, 1902, 160 Ind. 191, 65 N.E. 585. In these 
and other cases cited by appellants, the insured died without having exercised the 
right to change the beneficiary in the manner provided in the policy. It was 
held, under the facts there involved, that the right or power to change the bene- 
ficiary must be exercised specifically in the manner provided in the policy; that in 
such policy the beneficiary had an interest; that the insured had reserved to himself 
a power with the right of exercise to the extent of defeating the beneficiary by 
compliance with the terms of the policy; that the interest of the beneficiary upon 
the issuance, delivery, and acceptance of the policy was a defeasible vested interest, 
which became absolute on the death of the insured, who failed to exercise the 
right to change the beneficiary during his lifetime. The beneficiary survived in 
these cases. These propositions are not questioned as applied to the facts under 
consideration in the cases decided. They do not aid appellants in this case, where 
both insured and beneficiary died in a common disaster with no proof as to 
survivorship, and where the policies reserved the right of revocation. 

To meet this situation the appellants rely (1) upon the rule announced by the 
courts of this state that the beneficiary owns a vested interest in the policies, and 
(2) upon Cowman v. Rogers, 1891, 73 Md. 403, 21 A. 64, 10 L.R.A. 550; United 
States Casualty Co. v. Kacer, 1902, 169 Mo. 301, 69 S.W. 370, 58 L.R.A. 436, 92 
Am.St.Rep. 641; Watkins v. Home Life & Accident Ins. Co., 1919, 137 Ark. 207, 
208 S.W. 587, 5 A.L.R. 791: Middeke v. Balder, 1902, 198 Ill. 590, 64 N.E. 1002, 59 
L.R.A. 653, 92 Am.St.Rep. 284. 

Middeke v. Balder, supra, does not support appellant’s position, but holds 
directly to the contrary. The other three cases do support appellants’ theory. An 
investigation of the decisions of the courts of this country discloses that the three 
cases express the minority rule and have beer criticized by a number of courts. The 
majoritv rule is that where the insured and the beneficiary perish in a common 
disaster, with no evidence as to survivorship, the insurance is payable to the estate 
of the insured, and not to the estate of the beneficiary. Middeke v. Balder, 
supra; Fuller v. Linzee, 1883, 135 Mass. 468; In re Hammer, 1917, 101 Misc. 351, 
168 N.Y.S. 588; Dunn v. New Amsterdam Casualty Co., 1910, 141 App.Div. 478, 126 
N.Y.S. 229, 230; In re Valverde’s Estate, 148 Misc. 49, 347, 265 N.Y.S. 484; In re 
Burza’s Estate, 155 Misc. 44, 279 N.Y.S. 90; McGowin v. Menken, 1918, 223 N.Y. 
509, 119 N.E. 877, 5 A.L.R. 794; Supreme Council, R. A. v. Kacer, 1902, 96 Mo.App. 
93, 69 S.W. 671; Paden v. Briscoe, 1891, 81 Tex. 563, 17 S.W. 42, 44; Hildenbrandt 
v. Ames, 1901, 27 Tex.Civ.App. 377, 66 S.W. 128, 131; Males v. Sovereign Camp, 
W. O. W., 1902, 30 Tex.Civ.App. 184, 70 S.W. 108; Fleming v. Grimes, 1926, 142 
Miss. 522, 107 So. 420, 422, 45 A.L.R. 618; Baldus v. Jeremias, 1929, 296 Pa. 
313, 145 A. 820; Cedergren v. Massachusetts Bonding & Ins. Co., 8 Cir., 1923, 292 
F. 5: Sovereign Camp, W. O. W. v. McKinnon, D.C.1931, 48 F.2d 383; Masonic 
Temple Ass’n v. Hannum, 1936, 120 N.J.Eq. 183, 184 A. 414. Also, see annotation 
43 A.L.R. 1348. 

No good purpose would be served by undertaking to analyze and quote from the 
decision just cited. It is proper, however, to quote excerpts from two or three of 
the opinions in order to disclose the line of reasoning of the courts where the 
precise question here involved was decided. These cases involve a question where 
the insured and beneficiary met death in a common catastrophe. The policies of 
insurance contain clauses either exactly like those contained in the case at bar or 
similar. In each of them there was a contest between the heirs or administrators of 
the insured and the beneficiary named in the policy. With a few exceptions, the 
policies contain a power of revocation by the insured. In two or three of the 
cases no power of revocation was reserved in him, but it was held that the proceeds 
“ag insurance policy in those cases went to the insured, his administrators, or 
eirs, 

_ In discussing the question in McGowin v. Menken, supra, the Court of Appeals 
in the state of New York made use of the following language: 
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“In case of the death of two or more persons in a common disaster, there is no 
presumption either of survivorship or simultaneous death. * * * In the submission 
the parties agreed it cannot be proved which one survived the other. Under such 
circumstances, by the express terms of the policies, the proceeds belong to the 
husband’s estate. Mrs. Tesson’s right thereto depended upon her surviving her 
husband. The provision in each policy is that the society will pay, upon receiving 
proof of the death of Mr. Tesson, ‘$5,000 * * * to his wife, Alice E. Tesson, if 
living; if not, then to the assured’s executors, administrators, or assigns.’ 


“Survivorship of the wife, therefore, was a condition precedent to her taking. 
Had her administrator brought an action against the society, he would have had to 
prove,.in order to recover, not only the issuance of the policies, but the death of 
Mr. Tesson prior to that of his wife. Failing in this, a recovery could not have 
been had.” 

In Paden v. Briscoe, supra, the Texas court said: “The instantaneous death of 
both the husband and wife successfully accomplished the inability of the wife to 
take as if she had died before.” 

Hildenbrandt v. Ames, supra, is one of the cases which criticizes Cowman v. 
Rogers, supra, relied upon by appellants, by the following language: “But the 
opinion in that case is based upon the theory that the interest of the beneficiary in 
the insurance policy was a vested interest, in the absolute sense of that term, and, 
as before shown, we do not consider this theory sound.” 

A Metropolitan Life Insurance Company policy containing a clause in the exact 
words of the one involved in the instant case was before the Mississippi Supreme 
Court in Fleming v. Grimes, supra. Among other things the court said: “The 
interest of the beneficiaries in this case was contingent and personal, and never 
became vested, because there was no beneficiary living to take at the death of the 
insured. At the moment of the death of the insured, the beneficiaries were also 
dead; therefore it was impossible for the interest to vest in the latter as was con- 
templated, in our opinion, by the contract of insurance. To put it in different 
words, we think the survival of the beneficiaries was a condition precedent to the 
vesting of the interest in them, and therefore the burden was upon the heirs of the 
beneficiaries to establish this condition precedent.” 

[1] By reading all of the cases cited and relied upon by appellee it will be seen 
that, without exception, where the insured and beneficiary died in a common 
disaster without proof of survivorship, the proceeds of the insurance policies were 
held to be payable to the administrators of the insured; particularly where the 
right to change the beneficiary had been reserved in the policy. Without question, 
this is the majority rule of the courts in this country, and there is no presumption, 
from age or sex, that either survived the other. The property of each descends 
as though the other had never existed. Carpenter v. Severin, 1925, 201 Iowa 969, 
204 N.W. 448, 43 A.L.R. 1340; Young Women’s Christian Home v. French, 1903, 
187 U.S. 401, 23 S.Ct. 184, 47 L.Ed. 233. 

2, 3] The so-called vested interest of the beneficiary under the policies involved 
in this appeal is contingent upon her survivorship. The policies were payable to 
her only in that event. Since there is no presumption of survivorship one way ot 
the other, the burden rests upon her administrator or her brothers as exceptors in 
this case to prove that Mrs. Depoy survived Mr. Depoy. Having stipulated that 
their deaths were instantaneous and that there was no proof of survivorship, thes 
must fail in their claim. 

As said in Dunn v. New Amsterdam Casualty Co., supra: “It hegs the question 
to say that she took a vested interest subject to being divested by her prior death. 
No doubt the law is that, in the absence of a reservation of the right to change a 
beneficiary, that may not be done by the assured. But the cases on that head have 
no application whatever to the question now being considered. Here the beneficiary 
named was not to take at all events, but only in case she survived the assured.” 

This general and universally asserted proposition is applicable to the case at 
bar. The asserted vested interest of Mrs. Depoy was one not in her possession, 
hut at law a mere expectancy, liable to be divested by her death before the death 
of the insured. The insurance policies of Mr. Depoy were contracts which he 
entered into for the henefit of his wife in the event of her survival. It is clear that 
Mr. Depoy did not expect the proceeds of the policy to go to her estate or to her 
brothers in the event she did not survive him. His contract of insurance provided 
otherwise. Her alleged vested interest was defeasihle at all times. The right of 
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Mrs. Depoy in the policies, in which Mr. Depoy reserved the right to change the 
beneficiary, was never an absolute vested right as contended by appellants. To be 
such absolute vested right, in a legal sense, the right must be complete and consum- 
mated, and one of which the person to whom it belongs cannot be divested without 
his consent. A defeasible right is never, in a strict sense, a vested right. 

Nothing is found in the opinions of this court, dealing with matters remotely 
connected with the question, which would influence the court to hold that it should 
not follow the majority rule, but should adopt the minority rule, which has been 
disapproved, and the cases holding to that rule have been criticized over and over; 
again, 

This court is unable to discover any error in the decision of the lower court. 
Therefore, the judgment is affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. GIRTON. No. 15788. 
Appellate Court of Indiana, in Banc. Jan. 26, 1938. 
12 Northeastern Reporter (2d) 379. 
1. TOTAL DISABILITY. 

One is “totally disabled,” within permanent total disability clause of insurance 
policy, if it is impossible for him to work without hazarding his health or risking 
his life. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. TOTAL DISABILITY. 

Whether insured is totally disabled within permanent total disability clause of 
insurance policy sued on is fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668]11].) 

4, PROOF OF DISABILITY. 

Whether proof of insured’s total permanent disability was furnished insurer as 
provided in policy sued on is fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

6. INTEREST. 

\ jury’s verdict, awarding plaintiff $2,000 in action for $100 monthly under 
permanent total disability clause of insurance policy and $12.50 premium paid by 
plaintiff while so disabled, was not excessive, where jury found on sufficient evi- 
dence that such disability lasted for 17 months; plaintiff being also entitled to 
interest on payments withheld for unreasonable time. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

7. DELAY. 

A jury’s award of interest on monthly sums, payable to insured under perma- 
nent total disability clause of policy sued on, from time they became due, because of 
long and unreasonable delay, shown hy evidence, in payment thereof, was. not 
erroneous, 

(For other cases, see Insurance, Dec. Dig. § 598.) 

\ppeal from Putnam Circuit Court; C. C. Gillen, Judge. 

Action by Dale E. Girton against the Prudential Insurance Company of 
America to recover stated monthly sums due under a permanent total disability 
clause in an insurance policy and a premium paid while so disabled. From a judg- 
ment on a verdict for plaintiff, defendant appeals. 

Affirmed. 

Hickey, Dewey & Nottkemper, of Terre Haute, and Matt. J. Murphy, of 
Greencastle, for appellant. 

Rawley & Stewart and Harvey Fisher, all of Brazil, and Ed. H. Knight, of 
Indianapolis, for appellee. , 

Kime, Judge. 

The appellee by an amended complaint in one paragraph sought a recovery of 
$100 a month, on a permanent total disability clause contained in a policy issued 
by the appellant, and a premium paid while so disabled. The answer was a gen- 
eral denial. There was a trial by jury which returned a verdict in the sum of 
$2,000. Judgment was rendered upon the verdict. Following the overruling of a 
motion for a new trial this appeal was perfected, the error assigned being the 
action of the court in overruling said motion. The grounds of the motion dis- 





1062 The Insurance Law Journal, Vol. 90 [ May, 1938 


cussed in the brief are that the verdict is not sustained by sufficient evidence, is 
contrary to law, that the assessment of the amount of recovery is too large, and 
that the court erred in giving four instructions asked by appellee. 

From the evidence most favorable to the appellee it appears that the policy 
was issued February 5, 1926, and that on May 5, 1928, the rider was attached in 
consideration of the payment of the annual premium of $12.50; which rider pro- 
vided as follows: “If due proof of total and permanent disability has not been 
previously furnished and if the Insured shall furnish due proof that he has been 
totally disabled, either physically or mentally, from any cause whatsoever, to such 
an extent that he was rendered wholly and continuously unable to engage in any 
occupation or perform any work for any kind of compensation of financial value 
during a period of ninéty consecutive days, and if such disability shall occur after 
the date hereof, while this Policy was in full force and effect and the Insured was 
less than sixty years of age and before any non-forfeiture provision becama 
operative, such disability shall be presumed to be permanent and the Company 
will upon receipt of such proof grant the disability benefits provided, subject to 
all other provisions of said clause including those relating to proof of continuance 
of disability.” 

The complaint is based mainly upon this clause, and it is from such clause that 
total disability must be measured. The appellee had worked for the appellant as an 
agent since June 13, 1927. He became ill and unable to sleep or eat and consulted, 
during January and February, 1932, four different physicians, and quit work com- 
pletely on June 18, 1932. Following that, in an attempt to ascertain his condition 
and regain his health, he consulted the medical staffs of the Veterans Hospitals 
in Indianapolis, Indiana, and Chicago, Ill., and Mayo Brothers, Rochester, Minn 
Prior to the actual cessation of employment with the appellant, appellee consulted 
its general agent, who was also designated as general superintendent, and told him 
of his (appellee’s) condition and asked him (general superintendent) for the 
proper blanks to make proof of loss under his policy. Thereupon the general 
superintendent gave him blanks for this purpose, following which he had them 
filled out by a physician and they were given to the superintendent, who told the 
appellee that he would forward them to the company. Following this the company 
received such proofs and directed the appellee to report to a physician for an exam- 
ination and directed the physician to examine the appellee “under his claim.” 


[1] The appellant contends that the appellee was not totally disabled to such 
an extent that he was “rendered wholly and continuously unable to engage in any 
occupation or to perform any work for any kind of compensation.” Total dis- 
ability has been construed so often recently by our courts that all persons have 
come to understand that one is totally disabled if it is impossible for him to do work 
without hazarding his health or risking his life. Prudential Ins. Co. v. Citizens 
T. & S. Bank, Guardian, 1935, 101 Ind.App. 168, 198 N.E. 116; Prudential Insur- 
ance Co. v. Martin, 1935, 101 Ind.App. 320, 196 N.E. 125; Aétna Life Ins. Co. v. 
Huffstetter, 1935, 101 Ind.App. 335, 195 N.E. 598; New England Mut. L. Ins. Co. 
v. Duree, 1936, 101 Ind.App. 467, 199 N.E. 868; Provident Life & Accident Ins. 
Co. v. Fodder, 1935, 99 Ind.App. 556, 193 N.E. 698; Metropolitan Life Ins. Co. v. 
Schneider, 1935, 99 Ind.App. 570, 193 N.E. 690; Rezendes v. Prudential Ins. Co., 
1934, 285 Mass. 505, 189 N.E. 826. ae 

[2, 3] In this latter case the same clause as herein in question is construed. 
The question of whether insured is totally disabled is a question of fact for the 
jury, and if there is any evidence to sustain the finding of the jury this court 
will not disturb such finding. See cases above. s 

[4, 5] The appellant also contends that due proof of total and permanent dis- 
ability has not been made and that due proof should be a verified showing as to 
the existing condition and asks us to adopt a different rule than has been heretofore 
adopted. The question of whether proof as provided in the policy has been 
furnished is a question of fact for the jury, and since they found that such proof 
was made and there is ample evidence to sustain it, the verdict of the jury must 
stand. Illinois Bankers’ Life Ass’n v. Armstrong, 1934, 100 Ind.App. 696, at 
page 709, 192 N.E. 901. 

[6] Under the ground of the motion for new trial that the assessment of the 
amount of recovery is too large, it appears there is ample evidence to sustain the 
jury in awarding that sum. The jury seem$ to have determined the length of the 
disability to be seventeen months. The appellee had paid a premium while totally 
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disabled which he was entitled to recover, and he was also entitled to interest 
on the payments erroneously withheld for an unreasonable time. This all 
approximates $2,000 so closely that there is no error in the amount of the recovery. 


Appellant complains of instruction numbered 1 requested by the appellee and 
given by the court, which instruction defines the term “wholly and continuously 
unable to engage in any occupation or perform any work for any kind of com- 
pensation or financial value.” This instruction clearly follows the law as 
announced in the cases supra, and the court did not commit error in giving it. 

Appellant contends that instruction numbered 2 asked by the appellee and 
given by the court is erroneous because it 1s a mandatory instruction and did not 
cover all of the elements of the case. Our interpretation of this instruction is that 
it is not mandatory and as given, when construed with the other instructions, was 
not erroneous. 


The appellant contends that instruction numbered 3 asked by the appellee and 
given was erroneous as the court used the words “wholly and permanently 
disabled as defined by these instructions.” What we have said above with reference 
to the first instruction disposes of appellant’s contention here, especially in view 
of the cases cited above. There was no error in the giving of this instruction. 

[7] Instruction numbered 4 asked by the appellee and given by the court told 
the jury that if they found that the appellee was entitled to a recovery and that 
there had been long and unreasonable delay in the payment of the sums due, the 
appellee would be entitled to recover interest at the rate of 6 per cent. from the 
time said sums became due. There is evidence that there was long and unreason- 
able delay and consequently the calculation included interest and the award was 
not erroneous. 

Finding no reversible error, the judgment of the Putnam circuit court is in 
all things affirmed, and it is so ordered. 


KERNEL v. NATIONAL LIFE & ACCIDENT INS. CO., Inc., NASHVILLE, 
TENN. No. 15787. 
Appellate Court of Indiana, in Banc. Jan. 26, 1938. 
12 Northeastern Reporter (2d) 392. 
1. PERFORMANCE. 


In action on industrial life policy, allegation that insured and beneficiary 
performed all of the conditions of policy on their part to be by them-performed 
was, on demurrer, sufficient allegation of performance of conditions of policy, 
since performance of conditions was only required to be alleged generally. 
Acts 1881, Sp.Sess., c. 38, § 120. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

2. LIMITATION OF ACTION. 

An act which exempted industrial policies from requirement that a life policy 
should not limit time for suit on policy to less than three years after cause of 
action should accrue did not repeal by implication prior act providing that no 
insurer should insert condition in policy containing agreement not to sue for 
period of less than three years, and hence agreement contained in industrial life 
policy not to bring suit after two years after right of action accrued was invalid. 
Acts 1865, Sp.Sess., c. 15, § 6; Acts 1909, c. 95, § 11. 

(For other cases, see Insurance, Dec. Dig. §§$ 4, 622[2].) 

Appeal from Municipal Court, Marion County; Dan V. White, Judge. 

Action by Nancy Kernel against the National Life & Accident Insurance 
Company, Inc., Nashville, Tenn., on an industrial life insurance policy. From a 
judgment for the defendant, the plaintiff appeals. 

Reversed, with instructions. 

Walter O. Lewis and Royal A. Nicholas, both of Indianapolis, for appellant. 

John F. Linder and Carl Seet, both of Indianapolis, for appellee. 

Kime, Judge. 

This action is before us on an amended complaint in one paragraph on an insur- 
ance policy, a copy of which is attached to the complaint as an exhibit. To this 
amended complaint the appellee demurred. Upon the demurrer being sustained, 
the appellant elected to stand on the amended complaint, and the court entered a 
finding and judgment for the appellee. It is from this judgment that the appeal 
is perfected; the error assigned being that the court erred in sustaining the demurrer. 
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The original complaint herein was filed September 3, 1935. This was laten 
amended, and, as amended, alleged in substance: That the appellee was a 
foreign insurance company doing business in Indiana and that on May 8, 1933, 
it issued a $255 policy to the appellant’s then husband in consideration of the 
payment of 25 cents per week; that the policyholder died July 12, 1933, from 
a cause covered by the policy; that at the time of the issuance of the policy and 
at the insured’s death she was his wife and the beneficiary named in such policy; 
that all of the conditions were performed; the specific allegation of such 
performance being that “said Earl E. Jeffries and this plaintiff have duly 
performed all the conditions of said policy on their part to be by them performed.” 

Appellant further alleged that she had since remarried and that she had within 
the time fixed by the policy notified the insurer of the death of the insured and 
made proofs of death and demanded payment of the amount due under said policy, 
which was refused, and that no part of said sum had been paid. 

The appellee’s demurrer averred that the amended complaint did not allege 
facts sufficient to constitute a cause of action, and the memorandum attached to the 
demurrer contained two specifications: (1) That the allegation of performance 
was not sufficient; and (2) that the policy provides that no suit shall be brought 
under the policy after two years from the time when the right of action accrued, 
unless it is expressly provided otherwise by the laws of the state in which the con- 
tract was entered isto; that the Acts of 1909, c. 95, § 6, p. 247, at page 254, provides 
that no policy of life insurance shall be issued or delivered in this state by a life 
insurance company organized under the laws of this state if it contains any of the 
following provisions, “(1) Limiting the time within which any action at law or in 
equity may be commenced, to less than three years after the cause of action shall 
accrue,” and that since the acts of 1909 specifically exempt industrial policies, there 
is no law expressly prohibiting the limiting of this time in industrial policies. 

[1] As to the first specification of the demurrer the appellant alleged generally 
that all of the conditions of the contract or policy had been performed. The Act 
of 1881 provides that: “In pleading the performance of a condition precedent in 
a contract, it shall be sufficient to allege generally, that the party performed all the 
conditions on his part. If the allegation be denied, the facts showing a performance 
must be proved on the trial.” The plaintiff here has alleged generally the perform- 
ance of all conditions which is sufficient to present a prima facie case. If the 
appellee denied this in its answer, the appellant will then be put to her proof. In 
the absence of a motion to make more specific, this allegation is sufficient to allege 
generally the performance of conditions precedent. 

|2] As to the specification of the demurrer may we call attention to the fact 
that the acts of 1865 govern the situation here. This was an act regulating foreign 
insurance companies doing business in this state and, so far as the provision we are 
concerned with, was in force at the time the policy herein was issued. This act 
provides that: “No such insurance company shall insert any condition in any policy 
hereafter issued, * * * [containing a] condition or agreement not to sue for a 
period of less than three (3) vears.” Acts 1865, Sp.Sess., c. 15, § 6. This act was 
amended in 1903, but such amendment does not alert the situation presented here. 
In 1909 the act of 1903 was amended as was an act of 1899. The act of 1899 was 
an act for the incorporation of life insurance companies and defining their powers. 
prescribing their duties, and duties of certain officers. 

In addition to the amendments the title of the act of 1909 contains the following: 
“Also adding supplemental sections to said act relating to the transaction of the 
business of life insurance in the State of Indiana, regulating the conditions and 
provisions of policies of life insurance companies organized under the laws of this 
state or doing business therein, and declaring an emergency.” 

Tt is the appellee’s contention that the act of 1909 applies to the situation herein. 
contending that the act of 1909 by implication repeals the act of 1865. Section 11 of 
the act of 1909 does provide that all acts or parts of acts inconsistent with its 
provisions are thereby repealed, but there is nothing inconsistent in the provisions 
of the acts of 1909 with the provisions above quoted of the acts of 1865. From the 
allegations of the complaint that the insured paid 25 cents per week for this policy. 
it is apparent that it was an industrial policy. From the acts as quoted, it is clear 
that the agreement not to sue for a period less than three vears was invalid in an 
industrial policy. 
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The judgment of the Marion municipal court is reversed, with instructions to 
overrule appellee’s demurrer. 


METROPOLITAN LIFE INS. CO. v. JOHNSON. No. 27004. 
Supreme Court of Indiana. Feb. 7, 1938. 
12 Northeastern Reporter (2d) 755. 
1. NOTICE OF DISABILITY. 

In an action on an insurance certificate issued pursuant to a group insurance 
policy, evidence held to show that no notice of an alleged total and permanent 
disability was given until more than 3 years after the disability commenced. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2, PROOF OF DISABILITY. 

Where no time limit is fixed in a policy of insurance within which proof of 
disability shall be furnished, the proof must be submitted within a reasonable 
time from the date of the commencement of the disability. 

(For other cases, see Insurance, Dec. Dig. § 539{1].) 

3. DELAY. 

An unexplained delay of more than 3 years in giving notice of total permanent 
disability under a group insurance policy amounts as a matter of law to failure to 
give notice within a reasonable time, and prevents recovery. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Appeal from Gibson Circuit Court; A. Dale Eby, Judge. 

Action on an insurance certificate by Albert S. Johnson against the Metro- 
politan Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

see from Appellate Court under section 4-218, Burns’ Ann.St.1933. 

eversed. 

Meyer, Fine & Bamberger, of Evansville, for appellant. 

Embree & Baltzell, of Princeton, and John H. Jennings, of Evansville, for 
appellee. . 

Hucues, Judge. 

The appellee brought this action against appellant to recover the sum of 
$1,000 on a certificate of insurance issued to the appellee, in the principal sum 
of $500, in accordance with and subject to the terms and conditions of a certain 
group insurance policy issued by the appellant to the West Kentucky Coal Com- 
pany on its employees, including appellee. 

It is alleged in the second amended complaint of appellee that the West 
Kentucky Coal Company on November 1, 1920, was engaged in the mining of coal 
in the commonwealth of Kentucky; that on said day the appellant executed and 
delivered to said company a group one-year renewal term policy of insurance; 
that said group policy of insurance insured the lives of employees of said company 
actually working on the effective date of said policy, and by its terms the appellant 
promised and agreed to insure the lives of such employees then absent, after 
return to work in good health, and new employees, after such new employees had 
completed an aggregate period of service of 3 months; that by such policy of 
insurance the defendant also insured and agreed to insure each of such employees 
then actually working, and each of such employees then absent, after return to 
work in good health, and each of such new employees, after they had completed 
an aggregate period of service of 3 months, against loss by becoming wholly and 
permanently disabled by accidental injury or disease, before attaining the age of 
40 vears, so that he is and will be permanently, continuously, and wholly prevented 
from performing any work for compensation or profit; that said group insurance 
was in full force and effect at the time of the employment of the plaintiff by 
said coal company and until after the time of the commencement of the total and 
permanent disability of the appellee. It is further alleged that after November 
1, 1920, and while said insurance was in full force and effect, but the particular 
date the plaintiff cannot state, he became an employee of said company, and 
thereafter completed an aggregate period of service of three months as such 
employee, and that he thereupon became and was insured under said group policy of 
insurance, No. 118 G; that afterwards the appellant executed and delivered to the 
appellee its certificate of insurance, evidencing his insurance under the terms of 
said group policy of insurance No. 1188 G; that by the terms of said insurance 
policy and said certificate of insurance the appellant promised and agreed to pay 
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the appellee, upon due proof of his total and permanent disability, as defined 
therein, certain sum of insurance as set out and provided in the policy, amounting 
to $1,000; that on September 28, 1930, while at work in said mine, he received an 
injury, and by reason thereof became wholly and permanently disabled before 
attaining the age of 60 years. It is further alleged that all premiums had been paid 
on said policy of insurance; that the appellee notified appellant of his total 
permanent disability and made due proof of his claim; and that he is entitled 
to recover $1,000 under the terms of said policy. 

The cause was tried by jury, and judgment for $800 was returned. A motion 
for a new trial was filed and overruled. 


The error assigned for reversal is that the court erred in overruling the 
motion for a new trial. Several reasons are assigned in the motion for a new 
trial, and among them are: (1) The verdict of the jury is not sustained by 
sufficient evidence; (2) the verdict of the jury is contrary to law. We think it 
is only necessary to pass upon these two assignments to reach a proper conclusion 
in this case. 

The evidence of the appellee, Albert S. Johnson, shows that he went to work 
for the West Kentucky Coal Company October 3, 1926, and worked for it until 
he was injured October 28, 1930. 

It is the contention of appellant that the verdict is not sustained by sufficient 
evidence and is contrary to law because of the failure of the appellee to furnish 
proof of his alleged total and permanent disability within a reasonable length 
of time from the date of the commencement of his said alleged disability. 

_ The group policy of insurance sued on provides: “On receipt by the company 
at its Home Office of due proof that an Employee insured hereunder has become 
wholly and permanently disabled by accidental injury or disease, so that he is 
and will be permanently, continuously and wholly prevented thereby from perform- 
ing any work for compensation or profit, the company will waive the pay- 
ment of each premium applicable to the insurance on the life of such disabled 
employee that may become payable thereafter under this policy during such 
disability, and in addition to such waiver, will pay to such employee during such 
disability, in full settlement of all obligations hereunder pertaining to such employee 
and in lieu of the payment of insurance as herein provided, such monthly or 
yearly instalments as may be selected by such employee by written notice. * * * ” 

No time limit is fixed in the insurance policy within which proof of dis- 
ability should be furnished the appellant. 

[1] We think it fairly appears from the evidence that the appellee met with 
an accident on October 28, 1930, which caused his alleged total disability. The 
undisputed evidence shows that no formal written notice of disability was given the 
appellant until December 4, 1933, which was more than 3 years after the date of 
the commencement of appellee’s alleged disability. It is the theory of appellee that 
notice of his total permanent disability was given to his employer, its lawyers, and 
to a Mr. O. H. Wilcox, who the appellee claims was an agent of appellant, within 
a few hours after the accident. We cannot understand how a report of total 
disability could have been given any of these parties within a few hours after the 
accident, when the facts show that it would have been impossible within a few 
hours for the appellee to have known whether he was totally disabled or not. 

O. H. Wilcox was the executive secretary of the Employee’s Mutual Benefit 
Association, which was an organization of the employees of the West Kentucky 
Coal Company. The association handled the insurance carried by the coal com- 
pany, Wilcox kept the records, ordered the insurance, and canceled same, if 
necessary. He also checked the pay roll of employees of the company and kept 
a list of the employees of the coal company. The appellee states in his evidence 
that he reported the accident to the coal company at once, but we are unable to 
find any evidence where he reported to the coal company that he was totally 
disabled. The appellee stated that Dr. Wm. K. Nesbit sent him to the hospital. 
Dr. Neshit was employed by the Employees Mutual Benefit Association. He 
stated that he called on appellee in September or October, 1930, at his home, 
and that he was suffering from hemorrhoids. He treated him for about one 
month. During this time appellee was up and down. About November 1, 1930, 
Dr. Nesbit sent appellee to a hospital at Evansville. Dr. Wm. R. Davidson 
operated on appellee for internal hemorrhoids on or about November 9, 1930, and 
released him from the hospital five or seven days later. Dr. Davidson said he 
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was not permanently disabled when he left the hospital and that he should have 
been able to go back to his work at his former employment in a week or so. 
When the appellee returned from the hospital to his home, Dr. Nesbit had charge 
of him. He saw him the rest of November, 1930, and discharged him the last of 
November. Dr. Nesbit said he was then cured and ready to go to work and told 
him so, but that he just laid around. 


If it should be conceded that either the coal company, Wilcox, Dr. Nesbit, or 
Dr. Davidson was the agent of the appellant, we fail to find any evidence in the 
record where it can be said that the appellee reported to either of them his claim 
of total disability caused by the alleged accident. We have carefully read and 
scrutinized all the evidence in the record and fail to find any report to the appellant 
or to any purported agent of appellant by the appellee to the effect that he was 
permanently and totally disabled by reason of the alleged accident, except the 
formal report sent to appellant on December 4, 1933. 


Finding this to be a true state of the record, we are confronted with the 
proposition, Did the appellee present proof of his alleged total and permanent 
disability within a reasonable time? 


[2] It is generally held that, where no time limit is fixed in a policy of 
insurance within which proof of disability should be furnished, then said proof 
must be submitted within a reasonable time from the date of the commencement 
of the disability. In the case of Metropolitan Life Ins. Co. v. Frankel, 58 Ind.App. 
115, 103 N.E. 501, 504, it is said: “It is the settled law that where the policy contains 
no specific time within which the notice must be given, * * * such notice must 
be given within a reasonable time. * * * As to what is a reasonable time depends 
upon the circumstances in each particular case. If, however, there is a delay of 
considerable time unexplained, and the facts are undisputed, it becomes a question 
of law for the court whether notice was given within a reasonable time.” 


To the same effect is the case of Metropolitan Life Ins. Co. v. People’s Trust 
Co., 177 Ind. 578, 98 N.E. 513, 41 L.R.A.,N.S., 285. This rule of law is generally 
announced in decisions and textbooks. In the case of Prudential Ins. Co. of 
America v. Falls, 169 Tenn. 324, 87 S.W.2d 567, 568, the court was dealing with an 
insurance policy which fixed no time within which proof of disability should be 
furnished. The court said: “In the absence of a period of limitation fixed in 
the contract, it was the duty of Falls to furnish proof of his alleged total perma- 
nent disability within a reasonable time after the beginning thereof. [Citing 
cases.} When Falls undertook, after the lapse of a reasonable time, to furnish 
proof of loss, he had no insurance with defendant company. The contract of 
insurance had ceased to exist.” 


_ In the case of Milam v. Equitable Life Assurance Society of United States, 
W. Va., 183 S.E. 865, decided in 1936, the court said: “The rule is announced by 
the courts generally that notice of a claim on an insurance policy must be given 
within a reasonable time after the claim arises. Warner v. Modern Woodmen of 
America, 124 Wash. 252, 214 P. 161, 34 A.L.R. 87; Metropolitan Life Ins. Co. v. 
Frankel, 58 Ind.App. 115, 103 N.E. 501% ‘In the absence of any provision in the 
policy relating to the time for presenting to the company the proofs of loss, the 
law requires that such proof must be made within a reasonable time.’ 14.R.C.L. 
1328. The insurer, being wholly dependent upon the insured for information 
relative to the time liability to pay occurs, has included in its contract the require- 
ment that the assured notify it of the happening of such event. And, as stated 
in Spratley v. Mutual Benefit Life Ins. Co., 11 Bush (Ky.) 443: ‘The presumption 
is conclusive that the parties to the contract intend that this notice shall be given 
as soon as it is reasonably possible to do so.’ This court, in discussing the matter 
of stale claims, in the case of Iannarelli v. Kansas City Life Ins. Co., 114 W.Va. 
88, 171 S.E. 748, 750, makes the following pertinent statement: ‘Life insurance 
has come to occupy.a most important field and to discharge an indispensable 
function in modern society. The life insurance companies are enabled to function 
only on the basis of standard mortality and experience tables. These companies 
must comply with fixed requirements of state statutes. Neither the actuaries of 
the companies nor the insurance commissioners of the states could determine with 
any degree of definiteness the liability to which the companies might be subjected 
at any given date on account of outstanding insurance, if at the same time there are 
a large number of policies, supposedly lapsed and forfeited, under which there 











1068 The Insurance Law Journal, Vol. 90 [ May, 1938 








may be liability because of total disability of the insured at the time of the for- 
feiture, though the insurer had no notice of such disability.’” 

In the case of Connecticut General Life Ins. Co. v. Kornegay, Tex.Civ.App., 93 
S.W.2d 164, 167, it is said: “In the absence of a stipulated meaning in the 
policy, the words ‘furnish’ and ‘due’ and ‘proof’ are given their ordinary meaning 
in determining whether ‘due proof’ of loss has been made in compliance with the 
requirements of the policy. ‘Due,’ in the expression ‘due proof,’ ordinarily refers 
to the time when the proof is to be made rather than the sufficiency of facts to be 
established by the proof. When ‘due proof’ of loss is required by the policy and 
no period of time is specified within which proof shall be made, the law requires 
that same shall be made within a reasonable time after the happening of the loss. 
The question, then, is: What will be considered as a ‘reasonable time?’ We think 
that ordinarily it may be said to mean as early after the occurrence of the loss as 
is consistent with the attending circumstances. It is the experience of every 
defender of causes that it is a matter of first importance to become possessed of 
all the material facts and the names and residences of all known witnesses at the 
earliest possible time, as facts may be forgotten or distorted, and witnesses may go 
beyond reach. Requiring the making of due proof is an important provision, in 
that it is for the protection of the insurer against fraudulent claims, and also 
against those which, although made in good faith, are not valid. In the instant 
case, the proof of loss was not made until more than four years after same 
occurred. There was neither pleading nor proof excusing the long delay in the 
making of proof of loss. That proof of loss furnished after the expiration of a 
reasonable time does not comply with the requirement of ‘due proof of loss’ is well 
settled. [Cases cited.]” 

{[3] As we have heretofore stated the evidence does not disclose that there 
was any proof of total permanent disability given to appellant until December 4, 
1933, more than 3 years after appellee’s total permanent disability occurred as 
alleged. There is no proof, as we view it, or reason for the long delay in pre- 
senting proof of total permanent disability. We think the delay was unreasonable, 
did not meet the requirements of the insurance policy, and, as a matter of law, 
prevents the appellee from recovering. We recognize the rule as to what is a 
reasonable time depends upon the circumstances in each particular case, but when, 
as here, there has been a delay for more than 3 years unexplained and, as we think, 
the facts practically undisputed, it then becomes a question of law for the court 
whether notice was given within a reasonable time. 

In view of the conclusion we have reached, it is not necessary for us to con- 
sider other questions presented in the case. 

Judgment reversed. 





WOOD v. FEDERAL LIFE INS. CO. No. 43948. 
Supreme Court of Iowa. Jan. 18, 1938. 
277 Northwestern Reporter 241. 
1. TOTAL DISABILITY. 

Whether life insured was totally and permanently disabled, so as to be contin- 
uously and wholly prevented for life from engaging in any occupation or performing 
any work for compensation or profit, within policy provision for total and permanent 
disability benefits, held for jury, notwithstanding insured had attended university, 
helped at shop, and driven automobile after incurring disability, where insured was 
afflicted with osteomyelitis of vertebra of spine, there was evidence that activities 
of insured were conducted against medical advice, and that disease had not run its 
course but was continuously causing physical degeneration of insured. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. TOTAL DISABILITY. 

A life insurance policy provision for total and permanent disability benefits, if 
insured were continuously and wholly prevented for life from engaging in any 
occupation or performing any work for compensation or profit, was construable in 
light of policy provision declaring irrecoverable loss of sight of both eyes, severance 
of both hands at or above wrists, or of both feet at or above ankles, or loss of one 
entire hand and one entire foot a total and permanent disability, and, so construed, 
does not require absolute helplessness to entitle insured to total and permanent dis- 
ability benefits. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
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3. PAYMENT OF PREMIUM. 

In action on life policy, whether remittance for life policy premium was made 
and reached insurer he/d for jury, where insured’s mother testified that she posted 
duly stamped letter, directed to insurer and containing premium in cash, and insurer’s 
office employees testified that records of insurer, made in described manner, did 
not disclose receipt of premium in question. 

(For other cases, see Insurance, Dec. Dig. § 668|8].) 

4. DENIAL OF LIABILITY. 

A denial by insurer of liability on grounds other than failure to furnish proofs 
of loss, such as on ground of nonpayment of premium, is waiver of right to require 
proofs of loss, where denial of liability precedes expiration of time for making 
proot of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

5. LAPSE. 

Life insurer’s action, in entering upon its records that life policy was lapsed 
and in notiying insured that policy was lapsed for nonpayment of premium and so 
replying to letter of protest from insured’s mother, constituted a denial of all 
liability which waived furnishing of proofs of loss, where time for making proof 
of loss had not expired when denial was made. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

\ppeal from District Court, Johnson County; H. D. Evans, Judge. 

Law action upon an insurance policy to recover for total and permanent dis- 
ability. From a judgment for plaintiff, defendant appeals. 

Affirmed on condition. 

Grimm, Elliott, Shuttleworth & Ingersoll, of Cedar Rapids, and Will J. Hayek, 
of Iowa City, for appellant. 

Raymond N. Klass, of Cedar Rapids, and Messer & Cahill, of Iowa City, for 
appellee. 

RIcHARDS, Justice. 

On June 18, 1928, defendant issued a policy of insurance upon the life of plain- 
tiff. Additional to undertakings to pay, in event of the death of plaintiff, a sum 
dependent on his attained age, the policy contained the following provisions : 

“Total and Permanent Disability Benefits 

“It is agreed that, after this policy shall have been in force for one full year, if 
the Insured before attaining the age of 60 years and while insured hereunder 
becomes totally and permanently disabled by bodily injuries or disease, so as to be 
continuously and wholly prevented thereby for life from engaging in any occu- 
pation or performing any work for compensation or profit, he shall be deemed to 
be totally and permanently disabled. 

“After the expiration of a period of six months of such total and permanent 
disability and upon receipt of the Home Office of the Company while this policy is 
in force of proof of such disability satisfactory to the Company, no further pre- 
miums will be required and in lieu of all other benefits the Company will pay the 
amount of the insurance in force upon such life at the time of receipt of such proof 
under either of the following options as may be elected by the Insured: 

“1. Payment to the Insured in one sum. 

“2. Payment in five annual installments, each installment to be one-fifth of the 

amount of insurance as above defined and with the second and each succeeding 
installment payment there shall be included interest on the unpaid portion of insur- 
ance calculated at 344% per annum.” 
_ Upon these quoted portions of the policy this action was bottomed and tried 
in the district court, plaintiff not being at that time deceased, but allegedly totally 
disabled. Trial was had in June, 1936, resulting in a verdict for plaintiff. Judg- 
ment thereon was rendered. Defendant has appealed. 

[1, 2] The first contention presented is that the court erred in submitting to 
the jury the question whether or not plaintiff was totally and permanently disabled 
as contemplated by the terms of the policy. That plaintiff was disabled by disease 
is not disputed. The specific thing defendant claims is that the evidence was insuffi- 
cient to warrant a finding that the disablement was total and permanent so that 
plaintiff was continuously and wholly prevented for life from engaging in any occu- 
pation or performing any work for compensation or profit. 





1070 The Insurance Law Journal, Vol. 90 [ May, 1938 


The evidence, the sufficiency of which in the respect mentioned is thus chal- 
lenged, has to do in its more important aspects with the period of time beginning 
on November 11, 1931, and continuing on down to the time of the trial of the case. 


For a better understanding of the record covering that period, it should be stated 
that plaintiff was 15 years of age when the policy was issued and had reached 
the age of 22 years at the time of the trial. He had lived in his mother’s home 
since birth. Plaintiff's stepfather became a member of the family in 1929 when 
the mother remarried. The family resided in Iowa City. The stepfather oper- 
ated a small shop. The mother was employed in a hotel in a clerical capacity from 
September, 1922, until October, 1935. Plaintiff had no occupation other than attend- 
ing school. 


The beginning of plaintiff’s illness was in 1929. Dr. Wolfe, connected with 
the University Hospital, was in observation of plaintiff’s condition. He testified 
it remained almost stationary for a while. But on November 11, 1931, plaintiff 
was so severely stricken that on the following day he was taken to the Childrens 
Hospital in Iowa City. There it was ascertained that he was suffering from osteo- 
myelitis of the vertebre of the spine. This disease is described in the record as 
being a breaking down or infection extending through the periosteum or covering 
of the bone, and through the harder part of bone structure into the medullary cavity 
or softer inner portion, the disease involving the entire structure of the bone 
affected. The bone breaks down and sloughs away. The spinal cord being within 
the vertebre that were affected in plaintiff’s case, curettage of the diseased portions 
was liable to cause pressure on the cord, and paralysis. 


During three months of plaintiff's hospitalization commencing in November, 
1931, operations were performed. Among other things done, three seperate incisions 
were made to provide openings in his back and left hip for drainage from the 
diseased vertebra. Ever since the making of these incisions, the exuding of waste 
matter and pus from the sloughing vertebre has been constant down to the time 
the case was tried. An offensive odor characterizes the discharge, to minimize 
which frequent dressing of the wounds is required. In the early part of 1932 
plaintiff was removed from the hospital to his home. During 1932 he was returned 
to the hospital for short periods. After being kept in bed almost continuously, 
beginning in November, 1931, plaintiff was able to get about the house by using 
wheel chair and crutches in the latter part of April, 1933. He was unable to raise 
his body to an erect posture, a deformity having been caused, or to walk, except 
in a shuffling manner for short distances, as across a room. Any walking caused 
pain and fatigue. He became more adept in use of the crutches and on a few 
occasions walked with them seven blocks to his stepfather’s shop. Later in 1933 
he drove the family automobile, on one occasion in September of that year driving 
from Iowa City to Chicago. Other trips were to Cedar Rapids. When using the 
automobile he always had the crutches with him in the car. In December, 1933, he 
was returned to the hospital for nearly a month, and was bedridden until February, 
1934, Tater in 1934 plaintiff frequently took his mother in the automobile to her 
place of employment, several blocks from the home, and then transported himself 
to school. During the summers of 1934 and 1935 plaintiff on days when he was 
not too ill transferred sums or totals from the day book to the ledger and entry 
book, at his stepfather’s shop. An hour was the maximum time consumed on anv 
one day in so doing and a davenport was used by plaintiff to lie upon when at the 
shop. Until October, 1935, the mother and stepfather were employed. Conse- 
quently during the daytime plaintiff, usually at the home, was alone. He testified 
that being unable to do any work, rather than stay at home by himself, and against 
the advice of his physician, he registered in the Liberal Arts College of the State 
University as a student in September, 1934. Frequently during this school year 
his illness compelled plaintiff to absent himself from classes, and often to return 
home before completion of the two or three hour's attendance. Many quizzes and 
some examinations, on the result of which largely depends the crediting to the 
student of passing grades, were not attended. According to the record that 1s 
before us, it appears that there was in a large measure a recognition of the indom- 
itable spirit displayed by this young man, than of scholastic accomplishments, mn 
the according to him of passing grades for this school year. Again in September, 
1935, he entered the college, but as the second semester approached he realized he 
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was unable to carry the ordinary work, and during the last half of the year he 
reduced his hours by about one-half. 


tefore further setting out the record, it may here be said that it is upon plain- 
tiff’s attendance at the university, his helping his stepfather at the shop, and the 
driving of the automobile, that defendant largely relies for support of its claim that 
plaintiff clearly was not disabled within the intendment of the contract contained in 
the policy. The authorities cited by defendant include Lyon v. Railway Pass. 
Assur. Co., 46 Iowa 631, a case in which the policy provided for indemnity of $15 
per week for not exceeding 26 weeks while the assured should be totally disabled 
and prevented from the transaction of all kinds of business, solely by reason ot 
bodily injuries effected through outward and accidental violence. Plaintiff only 
claimed the disability continued for nine weeks. In McKinley v. Bankers’ Acc. 
Ins. Co., 106 Iowa 81, 75 N.W. 670, there was involved a similar accident policy, 
insuring against bodily injuries caused solely by external violence or accidental 
means. The policy provided for weekly indemnities for not to exceed 52 weeks 
while insured might be wholly disabled from transacting any of the duties of his 
occupation as a merchant. Plaintiff claimed only 8 weeks of such indemnity. In 
Elmore v. Southern Surety Co., 207 Iowa 872, 224 N.W. 32, the policy insured 
against the effects from bodily injury sustained through external violent or acci- 
dental means, providing for an indemnity of $25 per week for not exceeding 
26 weeks, while the insured might be wholly disabled. We held the total dis- 
ability continued for only 13 weeks. In Hurley v. Bankers’ Life Co., 198 lowa 
1129, 199 N.W. 343, 346, 37 A.L.R. 146, plaintiff claimed he had been totally, per- 
manently, and incurably disabled as the result of being kicked by a horse, neces- 
sitating amputation of one leg, leaving a stump such that an artificial limb could 
not be used. Plaintiff was a farmer. It was shown that notwithstanding the ampu- 
tation, thereafter he was able to drive a team if harnessed and to do some chores 
on the farm. It was held that it did not appear that appellant was prevented from 
“permanently, continuously, and wholly performing any work or following any 
occupation for compensation or profit,” within the meaning of the policy in that 
case. 

In determining the extent to which total disability was a jury question, a factor 
in each of the above cases was this: The disability had been caused by some exter- 
nal violence, injuring the body of the insured. The maximum of disability was at 
the time of the injury. So far as nature was able the damage became mended— 
there was a recovery by insured of nornial health and condition, save such physical 
damage as was not possible of repair. It was after the condition of body had 
improved through nature’s processes, and the insured restored to his previous con- 
dition, save such physical damages as nature did not mend, that the question of 
total disability arose in each of the foregoing cases. In the case before us there 
easily might be a similar approach to the question of total disability if, for instance, 
plaintiff’s disease had responded to treatment to the extent of a staying of fur- 
ther breaking down and infection of the vertebre, and a restoration to ordinary 
physical condition leaving only the handicap of the deformity of body that had 
been brought about. However, such conjectural condition does not here exist. 
There was no cessation or arresting of plaintiff’s malady. On the contrary, from 
as early as November, 1931, down to the time of the trial, a period of nearly five 
years, the infection and breaking down of plaintiff's body was constant, the ver- 
tebre progressively disintegrating and sloughing away. The evidence is_ that 
during all the mentioned period the physical degeneration was incurable. It grew 
worse as time went on. The progress was downward. A continuous dull ache 
in his hips required plaintiff to le down the greater part of the daytime. A sitting 
position sustained not for long so increased the pain, bringing on a sickly feeling 
all over plaintiff’s body, that a recumbent pcsition became a necessity. After two 
or three hours of use his eyes became sore and tired. In the opinion of the 
physician who observed plaintiff, during the entire period there was an absorption 
of the pus constantly thrown out, resulting in a fixed toxic condition affecting the 
organs of plaintiff’s body, and he was sick enough to have been properly a patient 
in bed. A continuing and extensive enlargement of the liver, during the entire 
period after November, 1931, was shown to have been one of the results of the 
constant toxic condition. 


Consideration of the matters in evidence, that briefly have been set out, leads to 
the view that not all reasonable minds would conclude therefrom that plaintiff 
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was not totally and permanently disabled by disease within the contemplation of 
the contract into which the parties entered. The distinction has been pointed out 
that in many of our cases where there had been traumatic injuries, followed by 
restored normal physical condition, the insured became enabled to carry on as 
before, except to the extent of unrepaired bodily damage. In the instant case the 
jury could have found that there was at no time even partial restoration of normal 
physical condition, and that the downward trend of the disease persisted, with 
variance at times of severity of manifestation. From the undisputed facts, and the 
physician’s unchallenged testimony, we cannot say less than that reasonable minds 
might differ on the question whether there was such degree of chronic invalidism 
that plaintiff should have been in bed and wheel chair, or, as defendant contends, 
could have been at work. If a jury adopted the first alternative, we have found no 
authority warranting a holding that the insurance contract of the parties contem- 
plated that plaintiff, an invalid to the extent shown, nevertheless was one to be 
included in the classification of those who work and earn. It cannot be that ordin- 
ary acceptance of what is human and humane was not within the contemplation of 
the parties when they entered into the policy agreement. 

There is another and quite specific reason that the evidence warranted a finding 
that the disability of plaintiff was to the extent contemplated by the parties. It is 
found in express provisions in the policy that tended to refute appellant’s conten- 
tion that the disability of plaintiff is to be determined by a literal construction of 
the description of disability as contained in the insuring clause, to wit, such dis- 
ability that the insured be continuously and wholly prevented for life from engaging 
in any occupation or performing any work for compensation or profit. Reference 
is to the following portion of the policy in suit: “Without prejudice to any other 
cause of disability, the entire and irrecoverable loss of the sight of both eyes, or 
the severance of both hands at or above the wrists, or of both feet at or above 
the ankles, or such loss of one entire hand and one entire foot, will be considered 
total and permanent disability within the meaning of this provision.” In Kurth v. 
Continental Life Ins. Co., 211 Towa 736, 234 N.W. 201, 204, apropos of practically 
the same provision in the policy involved in that case, we said: “It is common 
knowledge that in none of these stated causes of disability would the unfortunate 
victim be wholly and continuously prevented thereby from pursuing any gainful 
occupation, Persons so afflicted are seen on frequent occasions engaged in various 
employments whereby they earn a livelihood without resorting to the near beggary 
vocation of selling papers, pencils, and shoe strings in public places. It is apparent 
by this clause, inserted upon the volition of the company and not at the request of 
the appellee, that it was never intended that the insured be rendered absolutely 
helpless and continue to be absolutely helpless before becoming entitled to the 
benefits promised. If it were otherwise, then the appellee must suffer also a 
destruction of his mental faculties as well as his physical functions.” 


The above quotation had reference to a policy requiring that the insured be 
wholly and continuously prevented from pursuing any gainful occupation. Thus 
in the instant case as in the Kurth Case, in weighing the evidence as to the extent 
of the disability, heed must be given that the insurance company of its own 
volition “set a comparitive standard for measuring total and permanent disability 
as respects the ability to pursue any gainful occupation.” (Italics supplied.) So 
measured, the total and permanent disability, as in the Kurth Case, was properly 
a question for the jury. In considering the question we are also of the opinion that 
the jury could have looked upon the undisputed physical condition of plaintiff as 
not put in question, in any serious manner, by the evidence of his activities. This 
youth was stricken at a time in life when invalidism is an appalling thing, often met 
with an unreasoning struggle of resistance, seldom with resignation to the inevi- 
table. Avoidance of loneliness was another urge. Much he did was contrary ta 
physician’s advice. His efforts to attend college classes exhibit his determined 
effort, but the extent of the accomplishment likewise indicates his invalidism. As 
said in Corsaut v. Equitable Life Assur. Sec., 203 Iowa 741, 211 N.W. 222, 51 
A.L.R. 1035, the question whether or not an insured hecame wholly and permanently 
disabled might, under many circumstances, very preperly be one for determination 
by the jury. The whole record leads to the holding that in the instant case the 
question was not one for the court, but within the jury’s realm. 

[3] One of the facts necessary of proof by plaintiff was that the monthly 
premium of one dollar due defendant on August 16, 1933, was paid. Defendant 
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claims there was error in submitting to the jury this question of payment, because 
of insufficiency of the evidence. The mother of plaintiff testified that on approxi- 
mately August 15, 1933, she posted a duly stamped letter in the United States 
mails at Iowa City, directed to defendant at its Chicago address, and that the 
letter contained three dollar bills placed between cards, in the envelope. The 
cards inclosed, furnished by defendant, identified the remittance as being three 
premiums of one dollar each due in August upon three policies, one being plaintiff's, 
one the mother’s, and the third plaintiff’s sister’s policy. In same manner plain- 
tif’s mother had remitted currency to defendant for monthly premiums on these 
policies since the closing of the banks in March, 1933, had deprived her of use 
of her checking account. This witness testified that she had present personal 
knowledge and recollection of all these matters of testimony. On cross-examina- 
tion she related that shortly after making the remittance she had remarked that 
she could safely go on the sky ride at the Chicago fair because her insurance was 
paid. But the jury could well have accepted the statement of the witness that 
recollection of the remark was offered merely as something additional to her 
recollection of making the remittances. There was sufficient evidence to warrant 
submitting the question of making the remittance. 

Defendant, to show the remittance did not reach its Chicago office, offered the 
testimony of three of its office employees. They described defendant's office 
practices, and the manner of making the record of receipts of premiums upon 
many thousands of policies similar to plaintiff’s. These records being produced, 
the payment of the August, 1933, premium upon plaintiff's policy did not therein 
appear. Other than that defendant’s records were as just stated, these witnesses 
disclaimed any information regarding the payment or nonpayment of this premium. 
They testified further that after letters containing remittances for premiums reach 
defendant’s offices they are machine opened, and then go into the hands of employees 
who remove the contents from the letters. It is the usual practice that these 
employees sort the contents of the letters, but without making any records of any 
letter or its contents, and then send the remittance with the accompanying ideni- 
fication or receipt card to other employees who then make the record of the 
payment of the premiums, being the record referred to above in this paragraph 
as having been produced by defendant’s three witnesses. Until these latter 
employees make their entry, there is nothing in defendant’s records to show that 
a letter containing a remittance was or was not in fact delivered at its offices. 
Remittances are received by mail in currency, checks, money orders, and postage 
stamps. From the testimony of these witnesses it also appears that in case a 
remittance is lost or abstracted hetween the time it comes into the hands of the 
employees who take the contents from the letter, and the time the contents may in 
ordinary routine reach the desk of the employee whose duty it is to enter the 
record of the payment, there would he no way to ascertain from defendant’s 
records that the remittance did or did not reach its offices, or the hands of its 
employees who took the contents from the letters. The department head testified 
that if money came in a letter and was lost with the card before being taken 
to the desk of the posting clerk and getting on the records, the witness would 
have no knowledge of the money being received. The personal information of the 
other witnesses offered by defendant went no further than that of the department 
head. None of these witnesses, though one was the department head, had any 
information as to the identity of the employees who were removing the contents 
of remittance letters in August, 1933, these employees changing from time to time, 
nor was testimony offered of any such employees. The jury could also have 
found from the evidence that upon an earlier occasion plaintiff's mother had 
remitted a month's premium on the same three policies, accompanied with the 
usual identifying or receipt cards, and that the cards were lost in defendant’s 
office: new cards being substituted by defendant for those so lost. On September 
21, 1933, defendant mailed a letter to plaintiff stating that his policy had lapsed for 
nonpayment of the August premium. On September 23, 1933, plaintiff’s mother 
replied by letter, stating that she had made remittance for three premiums 
including plaintiff's on August 15, 1933, in the manner shown in her testimony 
already set out. To this letter defendant replied by letter of September 28, 1933, 
stating that defendant had made a thorough investigation and had found no 
evidence of having received the remittance, and that defendant regretted the 
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remittance had been made in the form of currency inasmuch as there is no way in 
which defendant can aid in tracing. 


Upon this record it was a question to be determined by the jury whether 
remittance for the August premium was made and reached defendant. DeBolt vy. 
German American Ins. Co., 181 Iowa 671, 165 N.W. 55; First Nat. Bank v. Way, 
167 Iowa 426, 149 NJW. 503. 

But it is urged by defendant that the evidence as to payment of the August 
premium was at best in a state of equipoise, and that plaintiff must fail because on 
him rested the burden of proof. Defendant relies upon Travelers Ins. Co. y, 
Farmers’ Mutual Fire Ins. Ass’n, 211 Iowa 1051, 233 N.W. 153, 156. In that 
case the defendant insurance company, though bound by its by-laws to give 30 days’ 
notice to the insured in person or by registered letter, before canceling a policy, 
in fact did neither of these things, but offered the testimony of its secretary 
that the notice was sent by unregistered letter. Under the testimony of the 
plaintiff no such letter was received by it. From the opinion: “The conflicting 
testimony and the effect of it may be summarized in a word. If the defendant 
actually mailed such a letter, the probability is great that it reached its destination. 
On the other hand, if the plaintiff never received such a letter, the probability 
is great that it was never mailed. In that sense the evidence ‘for the plaintiff 
is directly contradictory to the evidence for the defendant. We may assume that 
one witness is as credible as the other. This only presents an illustration of the 
hypothetical equipoise, which seldom comes into being as a practical fact. In 
attempting to give the notice in the manner in which it did, the defendant wholly 
ignored its own by-laws. It must therefore rest under the burden of proving 
actual notice to the plaintiff; and this it has failed to do.” 


In the cited case, notice by registered mail not having been given, there was an 
agreement on part of defendant, to give notice to the plaintiff “in person.” The 
opinion says a notice “in person” is actual notice. And it might be contended that 
in the foregoing authority the effect of the pronouncement may be that, where an 
insurance company agrees to give actual notice, the proof of the carrying out such 
agreement must be proof of the thing agreed, that is, proof of actual notice, 
evidence of anything less than certain actuality of notice being evidence of some- 
thing impliedly agreed to be insufficient. But be that as it may, there is another 
distinction, that is, the cited opinion finds that the testimony of plaintiff that the 
letter was not received through the mail was positive, and that under plaintiff's 
testimony no such letter was ever received by it. In the instant case a jury would 
not necessarily find that defendant’s evidence was of like positive nature, nor that 
under defendant’s evidence the letter in question did not reach defendant’s Chicago 
offices. The most that defendant can claim for its evidence is that its records show 
that the clerks who make entries of payments made none for plaintiff’s August 
payment, together with evidence that there was an office routine in which other 
employees handled the remitted checks, nioney orders, or currency, and the 
identifying cards, before they reached the entry clerks, and the further evidence 
that the entry clerks made the records of payments solely from the remittances and 
cards as these reached their desks, following the prior routine of which prior 
routine no records were made. So the dependableness of its records, on which 
defendant relies, would be to the jury a variable factor, as it might or might not 
be shown that the employees who in the routine first handled the letters and 
contents performed their duties in an accurate and trustworthy manner, or other- 
wise, Though peculiarly a matter within its own knowledge, defendant seems to 
have offered no testimony in that respect, although its witness, the department 
head, on cross-examination admitted knowledge that other situations like this one 
have occurred, and there was the further evidence that plaintiff's original receipt 
or identification card had been lost in defendant’s offices. Such being the record, 
there is lacking in the instant case the absolute denial of receipt of the letter that 
was found in the cited case, and it becomes immaterial in this case whether, had 
there been an absolute, denial of receipt of the letter, there would have been the 
“hypothetical equipose” mentioned in that case. In the instant case the question 
of the receipt of the letter by defendant was for the jury’s consideration and 
determination. 

[4, 5] Plaintiff's policy provided that after expiration of six months of total 
disahility as described therein, and upon receipt at the home office of defendant, 
while the policy is in force, of proof of such disability satisfactory to defendant, 
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the company would pay to insured the amount of the insurance in force upon the 
life of insured at the time of the receipt of such proof. By the terms of the policy 
payment of the August, 1933, premium would carry the policy in force until 
October 16, 1933. The jury was instructed that if they found by a preponderance 
of the evidence that the August, 1933, premium was paid and received by defend- 
ant, and that defendant, prior to October 16, 1933, lapsed, terminated, or canceled 
this policy because of its claim of nonpayment of such premium, and that plaintiff 
or his mother were made aware of such action of defendant and were led to 
believe that such policy was no longer in force, then under the law defendant has 
waived the requirements of the policy as to furnishing proofs of loss or disability, 
and failure on plaintiff’s part to furnish such proofs would not prevent or preclude 
his recovery, and defendant cannot now insist upon the failure to furnish such 
proofs as a defense to this action. Defendant, claiming the August premium had 
not been paid, did on September 16, 1933, enter upon its records that the policy was 
lapsed. By letter dated September 21, 1933, defendant notified plaintiff that the 
policy was lapsed on account of nonpayment of the August premium. In a letter 
to defendant dated September 23, 1933, plaintiff's mother insisted that she had 
remitted the August premium on about the 15th of that month. To this letter 
defendant replied by letter of September 28, 1933, maintaining that the August 
premium had not been paid and that the policy was lapsed. Upon this record we 
cannot agree with defendant’s contention that the instruction was erroneous. In 
this jurisdiction, as in many others, a denial of liabilty on grounds other than 
failure to furnish proofs of loss is a waiver of the right to require such proofs. 
Bloom v. State Ins. Co., 94 Iowa 359, 62 N.W. 810; Smith v. Continental Ins. Co., 
108 Towa 382, 79 N.W. 126: Stephenson v. Bankers’ Life Ass’n, 108 Iowa 637, 79 
N.W. 459; Richardson vy. Farmers’ Mutual Ass’n, 214 Iowa 30, 241 N.W. 414; 
Dawson v. Bankers’ Life Co., 216 Iowa 586, 247 N.W. 279. What defendant did 
could be deemed nothing else than a denial of all liability from and after Septem- 
ber 16, 1933, and was a waiver of the furnishing of proofs of loss thereafter though 
the policy still remained in force and proof could have been furnished. Fairgrave 
vy. Illinois Bankers’ Life Ass’n 211 Iowa 329, 233 N.W. 714, cited by defendant, 
recognizes the above-mentioned rule, and points out a limitation, that is, while an 
absolute denial of liability before the expiration of the time for making proof 
of loss operates as a waiver, on the other hand it is not so where the time for 
making proof of loss had actually expired when the denial of liability was made, 
and a right to rely on the failure to furnish proofs of loss had already accrued to 
the insurance company under the laws of this state. In the instant case if the 
jury found the August premium had been paid, the time for furnishing proofs had 
not expired. ‘ 

{6] In several assignments defendant urges that the court erred in failing to 
tell the jury the meaning of the provisions of the policy as to what constituted total 
and permanent disability for life, and in instructing the jury they must also find 
plaintiff was so disabled at time of the trial, citing Hawkins v. John Hancock 
Mutual L. Ins. Co., 205 Iowa 760, 218 N-W. 313, and Graham v. Equitable Assur. 
Soc., 221 Iowa 748, 266 N.W. 820, being cited. The instructions placed on plaintiff 
the burden of proving disability to the full extent described in the policy, and that 
it must be such as to prevent plaintiff for life from engaging in any occupation, 
etc., as stated in the policy. “For life” was surely inclusive of the time of the trial. 


Several of the assignments of error are disposed of by the conclusions 
announced. Examination of the remaining assignments reveals no ground for 
reversal, except that it does appear that the verdict was in excess of the amount 
proven to be due as fixed by the terms of the policy. In September, 1934, when 
demand on defendant was made, plaintiff’s age having been 21, the then amount 
of recovery provided was $1,399. The verdict was for $1,421, for which amount 
with 5 per cent. interest from October 16, 1933, judgment was entered. If within 
30 days from the filing of this opinion there be remitted such portion of the 
judgment as is in excess of $1,399, with 5 per cent. interest per annum from Septem- 
ber 30, 1934, without disturbance of the judgment against defendant for the costs, 
there will be an affirmance. Appellant’s motion to strike appellee’s amendment 
to abstract is overruled. 

\ffrmed on condition. 

Stiger, C. J., and Anderson, Kintzinger, Donegan, Mitchell, and Hamilton, JJ., 
concur. 
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NATIONAL RESERVE LIFE INS. CO. v. JEFFRIES. No. 33582. 
Supreme Court of Kansas. Jan. 29, 1938. 
75 Pacific Reporter (2d) 302. 
1, HEALTH CERTIFICATE. 

A health certificate not attached to a life policy at time it was issued, in 
accordance with statutory requirement incorporated in policy, was not part of 
insurance contract, although health certificate was attached to policy on date 
policy was delivered. Gen. St.1935, 40-420(2). 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. GOOD HEALTH. 

A provision in life policy, issued without medical examination on applicant’s 
representation of good health, that there should be no contract of insurance until 
policy had been issued and delivered and first premium paid during applicant's 
continued good health, precluded recovery on policy, not only if applicant’s 
condition changed after making application, but if applicant was not in sound 
health at time of application and knowingly misrepresented such fact. 

(For other cases, see Insurance, Dec. Dig. §§ 136[4], 137[2].) 

3. DISEASE. 

A misrepresentation by life insurance applicant concealing that applicant was 
suffering with and had been treated for hypertension was “material” and precluded 
recovery on policy after death of applicant from hypertension about nine months 
after he had represented his health to be good. Gen.St.1935, 40-418. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

6. GOOD HEALTH. 

“Good health,” as stipulated in insurance application, requiring that applicant 
be in good health at time of delivery of policy, may exist despite slight troubles 
or temporary indisposition which do not seriously impair or weaken constitution, 
but not if illness is of serious nature, such as to weaken and impair constitution 
and shorten life. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

7. GOOD HEALTH. 

Evidence required finding that life insured was not in good health, as he repre- 
sented, at time he applied for policy and that he had knowledge of that fact, not- 
withstanding that insured had insisted he was in good health when advised by 
physician before making application that he was in bad health, where insured had 
continued to call upon physician and had complied with his advice. 

(For other cases, see Insurance, Dec. Dig § 665[3].) 

9. TENDER 

In action to cancel additional life policy, wherein defendant beneficiary filed 
cross-petition for recovery on policy, where beneficiary testified shortly before she 
rested her case that insurer had not returned premium note given for additional 
policy and insurer then searched its files and discovered note and presented it in 
court, and presented it to beneficiary in person after beneficiary’s counsel announced 
that beneficiary rested, premium note was timely tendered. 

(For other cases, seen Insurance, Dec. Dig. § 615.) 

Syllabus by the Court. 

A health certificate which is not attached to a life insurance policy, at the 
time it is issued, as required by G.S. 1935, 40-420(2), and by the same express 
provision contained in the policy, is not a part of the contract of insurance. 

2. While the ordinary purpose of a clause to the effect, that there shall be no 
contract of insurance until a policy shall have been issued and delivered and the 
first premium paid thereon during applicant's life-time and continued good health, 
is to protect the company against a new element of risk through a change in the 
applicant’s condition arising after the company’s investigation has been made, such 
new element of risk is not necessarily the only risk covered thereby. Where the 
policy is issued and delivered, without the requirement of a medical examination, 
and the applicant is relieved of such examination solely by reason of his written 
representation of good health, such clause is applicable to the applicant’s condition 
of health at the time of such representation and the policy may be avoided where 
the applicant had actual knowledge, at such time, that he was not in good health. 
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3. Statements contained in an affidavit of proof of death, which is submitted by 
a beneficiary to an insurance company as a basis for the collection of a claim on the 
policy, are competent evidence to show the existence of an ailment of the insured at 
the time of his application for insurance and that he had received treatment 
therefor. Such facts amount only to prima facie evidence of their truth, but if 
unrebutted or unexplained, or unqualified by other evidence tending to show that 
they are erroneous or untrue, they are binding and conclusive on the beneficiary 
or other claimant under the policy. 

4. The record, in an action to cancel an insurance policy and a cross-action by 
the beneficiary to recover thereon, examined and held: (1) Evidence concerning 
the ailment of hypertension with which the insured had suffered over a period of 
years, under circumstances narrated in the opinion, disclosed he was not in “good 
health,” as that term is used in insurance polices, when he applied for the policy, 
following Klein v. Farmers’ & Bankers Lite Insurance Co., 132 Kan. 748, 297 P. 
730, and other cases cited; (2) that he had knowledge of the fact he was not in 
good health, when he applied for the policy, was clearly established by com- 
petent evidence; (3) the premium note was tendered to the beneficiary in time. 

Harvey, J., dissenting. 

Appeal form District Court, Miami County: G. A. Roberds, Judge. 

Action by the National Reserve Life Insurance Company against Jennie Boyle 
Jeffries to cancel a life insurance policy for fraud, wherein defendant filed an 
answer and cross-petition for recovery of face value of policy. Judgment for 
defendant, and plaintiff appeals. 

Reversed, with directions. 

Robert Stone, James A. McClure, Robert L. Webb, Beryl R. Johnson, and 
Ralph W. Oman, all of Topeka, for appellant. 

Karl V. Shawver, of Paola, for appellee. 

WeEDELL, Justice. 

This action was brought by the insurance company to cancel a life insurance 
policy on the ground of fraud. Plaintiff alleged this particular policy was issued 
and delivered without a medical examination and on the strength of the statements 
contained in the application proper, and those contained in a health certificate 
executed by the applicant. Defendant, beneficiary and wife of the deceased, filed 
an answer and cross-petition, in which she denied the fraud and sought recovery 
for $2,000, the. face value of the policy, and interest. She prevailed, and plaintiff 
appeals. 

A word concerning the practice of the plaintiff insurance company as to the 
issuance of policies similar to the instant one, without a previous medical examina- 
tion, may be helpful. The plaintiff company had adopted a plan of issuing additional 
insurance policies upon the life of its policyholders whose existing policies were in 
good standing and whose previous records showed a good medical history, without 
requiring an additional medical examination, where the new application of the 
insured and the new health certificate, signed by the applicant, disclosed certain 
desired information, which information or representations formed the basis for 
the new contract of insurance. 

The deceased had previously and in 1921 been insured by the plaintiff company 
in a $5,000 policy which was in good standing. Plaintiff elected the insured as a 
proper prospect for such insurance. Plaintiff's petition alleged and it contends: 

VIIT. “The plaintiff issued its contract of insurance upon the life of Joseph J. 
Boyle in reliance upon the statements and representations made by the said Boyle, 
now deceased, with particular reference as to the sound and good health of said 
Boyle. In truth and in fact the said Boyle was not in good and sound health at 
the time of making the application and the issuance and delivery of the policy, 
and said statements contained in the application and in the health certificate afore- 
said were false and untrue and known by the said Boyle to be false and untrue. 
Had the plaintiff known that said statements were false and untrue and that said 
Boyle was not in good health, it would not have issued its policy of insurance. _ 

“Plaintiff issued its contract of insurance upon the life of Joseph J. Boyle in 
reliance upon the statements and representations made by the said Boyle in his 
health certificate, and with particular reference to his sound and good health and 
the fact that he had not undergone medical treatment since the date of his last 
medical examination upon which a policy of insurance had been issued. In truth 
and in fact Boyle was not in good health at the time of the issuance and delivery 
of the policy and at the time he made the health certificate, and in truth and in 
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fact he had previously undergone medical treatment at the date of his last medical 
examination upon which a policy of insurance had been issued on his life, which 
fact was known to him at the time he signed the declaration of health, and said 
statement and representation with reference thereto as contained in the health 
certificate was false and untrue and known by the said Boyle to be false and untrue. 
Had the plaintiff known of the falsity and untruthfulness of the representations 
contained in the health certificate, and particularly with reference to previous 
medical treatment and the condition of good health, it would not have issued its 
policy of insurance.” 

XI. “On account of the false and fraudulent representations made by the 
deceased Boyle and relied upon by plaintiff in issuing its contract of insurance and 
because it has no adequate remedy at law, the plaintiff is entitled to have said 
contract canceled and set aside.” 

XII. “On or about April 2, 1934, the defendant, Jennie A. Boyle, furnished 
written proof of death to the plaintiff company, which proof of death disclosed 
that Joseph J. Boyle, the deceased policy holder, was not in sound and good health 
at the time of the making of said application for insurance in the plaintiff company, 
or on July 26, 1933, when he executed the health certificate and accepted delivery 
of the policy in controversy. Said proofs of death also disclosed that the said 
Boyle had undergone medical and surgical treatment prior to the issuance of said 
policy and prior to the execution of said health certificate on July 26, 1933, and 
subseqnent to the date of his last medical examination which was on November 
20, 1921. The plaintiff company had no previous knowledge of the actual condition 
of deceased’s health and the fact that he had undergone medical treatment and the 
falsity of his statements and representations as made in the application and health 
certificate, and the fraud of the deceased was first discovered when the proof of 
death was furnished to it as aforesaid.” 

The policy was issued June 17, 1933. The insured died on March 25, 1934. 
The present action was filed July 2, 1934, and hence was filed within the two-year 
contestable period provided in the policy. The action was tried without a jury. 
The complaints pertain to orders overruling plaintiff’s motion to set aside findings 
of fact and conclusions of law, and the overruling of the motion for a new trial. 
The findings of fact made were: 

“T, Joseph J. Boyle, deceased, was insured in the plaintiff company under policy 
No. 1883, in the face amount of Five Thousand ($5000.00) Dollars, the policy 
being dated the 30th of November, 1921, registered in the office of the Insurance 
Department of the state of Kansas on December 16, 1921, payable on its face to 
his wife, Jennie Boyle, at which time Boyle gave his age as thirty-five years. 
The application is dated the same date of the policy, and the medical examination 
is attached as part two of the policy, dated the same date of the policy and 
recites, among other things, that he had had a right shoulder broken in a wreck in 
1909; that he had had typhoid fever in 1900, and that his father had died of 
apoplexy at the age of sixty-nine. This policy was kept in force until Boyle’s death 
on March 26, 1934, and upon proof of death submitted, the plaintiff company 
paid the full face of that policy to Boyle’s mother, Julia Boyle, the then beenficiary. 

II. On the 3rd of June, 1933, an application was executed by Joseph J. Boyle 
for an additional contract of insurance on his life in the sum of Two Thousand 
($2000.00) Dollars, and at the same time, on the 3rd of June, 1933, a premium note 
or loan agreement was signed by the said Joseph J. Boyle and delivered to the 
company’s agent, E. J. Newbegin, which loan agreement provided in substance 
that The National Reserve Life Insurance Company of Topeka, Kansas, on the 
3rd of June, 1933, had made a loan to Joseph J. Boyle of Sixty-five Dollars and 
twenty-six cents ($65.26) on policy No. 1883 and the said Boyle assigned the 
benefits of that policy, No. 1883, to secure the payment of this loan of Sixty-five 
Dollars and twenty-six cents ($65.26). This loan agreement is dated the 3rd of 
June, 1933 and signed by Joseph J. Boyle and witnessed and delivered in the 
presence of E. J. Newbegin, as of that date. On the back of this loan agreement, 
appears in writing, among other things, ‘Paid to 6-17-34.’ 

“Contract of insurance No. 20775 for Two Thousand ($2000.00) Dollars was 
issued to Joseph J. Boyle of Osawatomie, Kansas, payable to his mother, Mrs. 
Julia Boyle, with the right to change beneficiary. The policy was issued the 17th 
of June, 1933. registered in the Insurance Department on the said date and 
delivered as of the same date at Osawatomie, Kansas, to the said Joseph J. Boyle 
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at which time and on which date the said E. J. Newbegin changed the typewritten 
figure ‘3,’ date of the application, to the 17th of June, 1933, to correspond with the 
date of the issuance of the policy, the registration thereof, in the office of the 
Insurance Department and the delivery of policy to Joseph J. Boyle and at said 
time and on June 17, 1933, the health certificate bearing date of July 26, 1933, was 
not a part of said contract. That the contract of insurance, No. 20775, was and 
is in full force and effect as of and from the date of June 17, 1933. 


“That said policy provided on its face, among other things ‘The benefits 
and provisions printed or written by the company on the following pages are a 
part of this policy as fully as if they were recited at length over signatures 
hereto affixed.’ Part of the application in printed form on back of the policy 
was not filled out at the time of the execution and delivery of the policy. That 
part one of the application attached to said contract of insurance, the subject of this 
lawsuit provided, among other things: 

“‘T hereby declare and agree: 1. That the foregoing statements together 
with the declaration and my statements and answers, and also those made in Part 
2 hereto, if required, shall constitute my application for insurance on applicant. 
The statements and answers are full, complete and true and are offered by me as 
the basis for the proposed contract for insurance. 2. That except as otherwise 
stated in the form of receipt hereto attached, there shall be no contract of 
insurance until a policy shall have been issued and delivered to me and the first 
premium paid thereon during applicant’s lifetime and continued good health, and 
that a delivery and payments shall constitute acceptance of the policy as 
issued. 

“Section Ten of the Contract of Insurance provided: 

““This policy, and the application herefor constitute the entire contract 
between the parties hereto. All statements made by the Insured as the basis for 
the contract shall, in the absence of fraud, be deemed representations and not 
warranties, and no such statements shall avoid this policy or be used in defense to 
a claim hereunder, unless it be contained in the written application herefor and 
unless a copy of the application be endorsed hereon or attached hereto when this 
policy is issued.’ 

“Section Eighteen of the Contract of Insurance provided: 

“This policy is issued in consideration of the payment in advance of Sixty-five 
Dollars and twenty-six cents, and in further consideration of the payment in 
advance of a like amount on or before the Seventeenth day of June, Nineteen 
Hundred Thirty-four and each year thereafter during the continuance of this 
policy until death of the insured. Upon payment of the first premium this policy 
takes effect as of the Seventeenth Day of June, Nineteen Hundred Thirty-three.’ 

“That on July 26, 1933, Joseph J. Boyle executed a health certificate which 
was received by The National Reserve Life Insurance Company on July 29, 1933, 
and stated, among other things; first, that applicant has not undergone any med- 
ical or surgical treatment since the date of my last statements and or medical exam- 
ination in connection with insurance on the life of Joseph J. Boyle in the National 
Reserve Life Insurance Company, Topeka, Kansas. 

“2. That so far as T know or believe applicant now is in sound health. 

“3. Tf, at any time, the foregoing statement shall be found to be untrue in any 
tespect, the company shall have the right to declare null, void and of no effect 
such action as it may have taken upon said application. 

“III. Joseph J. Boyle died on March 26, 1934. Proofs of Death were sub- 
mitted and filed with the plaintiff company on or about April 2, 1934 and said 
claimant’s statement or proof of death was sworn to by Jennie A. Boyle, the widow 
of Joseph J. Boyle, insured, under the contract No. 20775, for Two Thousand 
($2000.00) Dollars and disclosed, among other things, in her Proof of Death that 
Joseph J. Boyle died of a hemorrhage. That his health first became affected in 
1930. The attending physician’s statement indicated that he had attended Joseph J. 
Boyle in September, 1931, for haemophgia, chronic constipation and hypertension 
from 1931 to 1934. Cause of death was hemorrhage from lung, primary hyper- 
tension. 

“The plaintiff company would not have issued the policy sued on herein to 
Joseph J. Boyle, deceased, had it known that said Joseph J. Boyle, deceased, was 
not in good health, either on June 17, 1933, or had it known that the said Boyle 
was, at the time of the delivery of the policy in question, suffering from the 
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diseases as shown by the doctor’s statements contained in the Proofs of Death 
and the plaintiff company issued the contract of insurance in reliance upon the 
representations, statements and warranties made by the deceased Boyle, in his 
application made of June 17, 1933, and delivered same in reliance upon said applica- 
tion, 


“IV. That the Proofs of Death by Jennie A. Boyle, the then beneficiary, were 
executed on the form provided by the company and duly and properly made and 
executed and received by the company. 

“V. The deceased, Joseph J. Boyle, died of an internal hemorrhage near the 
arch of the aorta. An aneurysm is a weakened condition of the articular tree, 
something comparable to a sand blister on an inner- tube of an automobile tire. 
The constant pumping of the blood and the pressure injures this weakened vessel 
until it ruptures. That is what happened to Boyle, resulting in a stroke, so-called, 
causing his death. This may be caused from a blow or develop gradually and 
the deceased Boyle was not conscious of this condition and the plaintiff has failed 
to prove by the evidence that deceased Boyle was conscious of this fact or mis- 
represented any conditions of his health in the health certificate executed on the 
26th of July, 1933. 

“VI. The plaintiff rested its case without having proven a surrender of the 
premium note or a tender of the same to Jennie Boyle, the defendant herein. 

“VII. That the original beneficiary in the policy, No. 20775, was named Julia 
Boyle, mother of the deceased. The name of the beneficiary, however, was agree- 
ably changed by the parties to Jennie A. Boyle, the defendant, wife of Joseph J. 
Boyle, deceased, before his death. That, by an order of this Court, based on 
stipulation of all parties, all proceedings in this cause were ordered to be entitled, 
‘The National Reserve Life Insurance Company, a corporation, plaintiff vs. Jennie 
Boyle Jeffries, defendant.’ 

“VIII. The Court further finds that the Contract of Insurance No. 20775, 
for Two Thousand ($2000.00) Dollars, payable to the defendant on the death of 
Joseph J. Boyle was in full force and effect at the date of the death of said 
Joseph J. Boyle on March 26, 1934, and that due’ proof has been made by the 
defendant above named, as provided by the contract. 

“IX. The Court finds that the plaintiff has failed to prove the fraud alleged in 
its Petition. 

“X. The plaintiff has failed to prove that the health certificate was attached to 
the policy at the time of the issuance and delivery of the same.” 

Conclusions of law were made in conformity with these findings. We need not 
set forth the detailed findings requested by the plaintiff. Their contentions will be 
fully treated in the course of the opinion. 

Appellant contends the trial court erred in finding the health certificate was no, 
part of the contract of insurance. Finding No. 2. Appellant also insists that finding 
No. 5, with reference to the provisions of the health certificate, completely ignores 
the express representation therein contained that the insured had undergone no 
medical treatment since his last statements and/or medical examination in connec- 
tion with insurance in this company. Appellant is entirely correct in that respect as 
to finding No. 5. If, however, the health certificate formed no part of the insurance 
contract, then that particular objection to finding No. 5 becomes immaterial. 

[1] Under the circumstances in the instant case, was the trial court warranted 
in finding the health certificate was no part of the contract? Appellant insists the 
application discloses on its face that it was approved on June 1, 1933, subject to a 
health certificate, and that the health certificate provided that the statements there 
contained should constitute an &ddition to and be a part of the application, and 
that the policy itself provided that it and the application therefor constituted the 
entire contract. The trial court, however, found that the health certificate was not 


attached to the policy on the date it was issued, to wit, June 17, 1933. That it was 
necessary the health certificate should be attached to the policy at the time of its 
issuance clearly appears from the express terms of paragraph 10 of the policy con- 
tained in finding of fact No. 2. It is well to note that paragraph of the policy is 
made mandatory by G.S. 1935, 40-420 (2). That the policy was issued and _ re 
istered in the office of the State Superintendent of Inaurunce on June 17, 1933, 
is conceded. That the health certificate was executed on July 26, 1933, is likewise 
conceded. Obviously it was not attached to the policy on the date the policy was 
issued, 
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Appellant further contends the trial court erred in finding the policy was deliv- 
ered on June 17, 1933 (finding No. 2), and that finding No. 3 concedes the issuance 
and delivery were on different dates. It insists that according to the uncontra- 
dicted testimony of the agent who took the application and delivered the policy, 
the policy was delivered on July 26th, and that the health certificate was attached 
on that date. We are not permitted to alter the plain language of the statute, which 
was made a part of the contract and written into the policy. It follows we cannot 
substitute the word “delivered,” for the word “issued.” Moreover, the record pre- 
sents a further barrier to the contention that the health certificate was ever attached 
to and became a part of the policy on its delivery. The beneficiary offered the 
policy in evidence, without the health certificate being attached thereto, and it was 
received in evidence, in that condition, without objection by appellant that it did 
not constitute the entire contract of insurance. Under these various circumstances 
we cannot disturb the finding that the health certificate was not made a part of 
the contract. 

[2] But what about the other representation of applicant’s good health con- 
tained in the application which was attached to the policy when it was issued and 
which according to the express terms of the policy constituted a material part of 
the contract of insurance. The representation as to good health contained therein 
was likewise expressly alleged to have been fraudulently made. The portion thereof 
— pertains to the health of the applicant is contained in two statements. They 
read: 

“IT hereby declare and agree: 1. That the foregoing statements, together with 
the declaration and my statements and answers, and also those made in Part 2 
hereto, if required, shall constitute my application for insurance on applicant. The 
statements and answers are full, complete and true, and are offered by me as the 
basis for the proposed contract for insurance.” 

“2. That except as otherwise stated in the form of receipt hereto attached, 
there shall be no contract of insurance until a policy shall have been issued and 
delivered to me and the first premium paid thereon during applicant’s lifetime and 
continued good health, and that such delivery and payments shall constitute accept- 
ance of the policy as issued.” 

Under the ordinary or usual kind of policy in which a medical examination is 
required, and which investigation thus becomes the basis on which the policy is 
issued, the applicant is required to give a history of the previous condition of his 
health, medical examination, treatment, etc. This information enables the insurer to 
better investigate the risk. It is these statements to which No. 1 of the quoted 
portion of the application applies, where a medical examination is had. As pre- 
viously stated, no medical examination was required of the applicant under this 
particular kind of policy, in the event he represented his health to be good. The 
information to which paragraph No. 1 of the application referred, was therefore 
not required to be supplied in the instant case. The provisions of paragraph No. 
2, however, contain a definite and express representation concerning the applicant’s 
good health. Without making this specific representation, the applicant knew he 
could not obtain the new $2,000 policy without subjecting himself to a medical exam- 
ination. He made the representation, and on the strength of it, together with the 
representations contained in the health certificate, the policy was issued without 
requiring such examination. The fact he also executed a health certificate, which 
contained representations in addition to good health, obviously does not relieve him 
of the representations as to good health contained in portion No. 2, of the appli- 
cation. It appears that provision No. 2, above quoted, has by some courts heen 
held to apply only to a new element of risk, due to a change of physical condition 
arising after the company’s investigation has been made, Such a restricted con- 
struction has not been adhered to by this court, as being applicable irrespective of 
the particular circumstances involved. In the case of Klein vy. Farmers’ & Bankers 
Life Ins. Co., 132 Kan. 748, 297 P. 730, the same contention was made and the case 
of Priest v. Life Ins. Co., 116 Kan. 421, 227 P. 538, was cited in support of the 
contention. This court in a unanimous opinion refused to uphold the contention. 
The late Chief Justice Johnston, writing the opinion, in no uncertain terms expressed 
the views of this court on the subject as follows: 

“An ingenious argument is presented that he was in as good health at the time 
of the demand as he was when the application was accepted, and that the applicant 
should be regarded as still in good health unless there has been a change in the 
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condition ot his health between the date of his medical examination and the delivery 
of the policy. It is true the evidence was that there was no noticeable difference in 
the applicant’s health between the making of the application and the refusai to 
deliver the policy. Reference is made to a statement in Priest v. Insurance Co,, 
116 Kan. 421, 227 P. 538, in which it was said: 

“*The effect of a clause that a life insurance policy shall not take effect unless 
the applicant is in good health at the time of its delivery is to protect the company 
against a new element of risk through a change in the applicant’s condition arising 
after the company’s investigation had been made.’ Syl. 5. 

“In that case the policy had been delivered and the premium paid, and it was 
held that: 

“*Where false answers concerning his health were knowingly made by an 
applicant for life insurance, the fact that the agent through whom the application 
was made, but who was not authorized to decide whether the policy should be 
issued, knew of their falsity, does not prevent the company from successfully 
resisting payment on the ground of such fraud.’ Syl. 4. 

“While it is said that the term is one for the protection of the company against 
a new element of risk, it is not necessarily the only one.” 132 Kan. 748, at pages 
752, 753, 297 P. 730, 732. (Italics inserted.) 

While the general rule was correctly stated in syllabus, paragraph 5, in the 
Priest Case, the opinion clearly indicates it was not intended to apply to a situation 
where there had been actual misrepresentation concerning a fact of which the appli- 
cant was conscious at the time of making the application and where the insurance 
company made no investigation of its own. It was there said: “The policy con- 
tained the familiar provision that it should not take effect ‘unless the applicant is 
in good health at the time of its delivery.’ We do not interpret this to mean that 
no contract of insurance results if the insured at the time he made his application 
suffered from an ailment of which he was not concious and which still existed when 
he received the policy. Where without misrepresentation on the part of the appli- 
cant an insurance company after due investigation accepts the risk, and a post mor- 
tem examination reveals that the seeds of a fatal disease existed before the accept- 
ance, the clause referred to will not avail to defeat the collection of the policy.” 
116 Kan. 421, at page 428, 227 P. 538, 541. (Italics inserted.) 

The rule announced in the Klein Case, that the representation concerning good 
health does not always apply only to a changed condition which involves a new ele- 
ment of risk, is especially applicable in the instant case. Here no medical exam- 
ination was made. Where the insurer has actually obtained the information result- 
ing from a medical examination, it, of course, stands in a less favorable position 
to demand a forfeiture. In Van Ross v. Metropolitan Life Ins. Co., 134 Kan. 479, 
488, 7 P.2d 41, 46, 81 A.L.R. 821, this principle was clearly recognized. It was there 
stated: “Tt has also been held that sound health is a comparative term, and, where 
the insurance company makes a medical examination of the applicant before issuing 
the policy, as was done in this case, exactions under the forfeiture provision are 
not so great.” 

[3-5] In the instant case, however, the issuance of the policy, without a medical 
examination, depended solely upon the truthfulness concerning the representation as 
to good health. That representation was known by the insured to be the sole con- 
dition upon which he obtained the policy. Had the representation not been made, 
a medical examination would have been required which would have revealed the 
fact that the applicant, over a period of vears, had been suffering with and had 
been treated for the identical ailment of which he died within about nine months 
after he had represented his health to be good. The ailment was hypertension, com- 
monly known as high blood pressure. The matter misrepresented having actually 
contributed to the contingency or event on which the policy was to hecome due and 
pavable, the misrepresentation was a material one and rendered the policy void 
G.S.1935, 40-418: National Reserve Life Tns. Co. v. Humphreys, 145 Kan. 373, 376. 
65 P.2d 296, and cases there cited. The fact that his health first became affected 
about three vears hefore he made the misrepresentation as to his good health, and 
the fact that he died of a hemorrhage of the lungs, was disclosed by the proof 01 
death furnished by the beneficiary. That portion of the proof of death signed hy 
the attending nhvsician disclosed the insured had suffered from hemophagia 
stroke, in 1931, and had been treated for hypertension from 1931 to 1934, and that 
hypertension was the primary cause of his death on March 26, 1934. The proof of 
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death was furnished to the insurer by the beneficiary as a basis for recovery as pro- 
vided by statute. G.S.1935, 40-420 (10). The proof of death was competent to 
show the existence of the ailment and the fact that the insured had been treated 
therefor. Couch on Insurance, vol. 8, § 2200, pp. 7116, 7117, § 2227; Cooley’s Briefs 
on Insurance, 2d Ed. vol. 7, § 10 (b); vol. 4, § 20 (h), § 3403; National Life & 
Accident Ins. Co. v. Puckett, 217 Ala. 110, 115 So. 12; Stephens v. Met. Life Ins. 
Co., 190 Mo.App. 673, 176 S.W. 253; Smiley v. John Hancock Mut. Life Ins. Co., 
of Boston, Mass., Mo.App., 52 S.W.2d 12, decided 1932. For conclusiveness where 
not controverted, see annotation, 93 A.L.R. 1349. 


In view of the authorities cited, it seems clear the facts contained in the proof 
of death established at least a prima facie case of the ailment of the insured and 
that he had been receiving treatment therefor. These facts were in no wise 
attempted to be rebutted. 

[2] What is good health? In the Klein Case, supra, it was said: “What is 
good health as used in the insurance contract like the one in question? It is not 
apparent good health, nor yet a belief of the applicant that he is in good health, 
but it is that he is in actual good health. Of course, slight troubles or temporary 
indisposition which will not usually result in serious consequences, and which do 
not seriously impair or weaken his constitution, do not establish the absence of 
good health, but if the illness is of a serious nature, such as to weaken and impair 
the constitution and shorten life, the applicant cannot be held to be in good health. 
Miller v. Knights and Ladies of Security, 103 Kan. 579, 175 P. 397: Pickens v. 
Security Benefit Association, 117 Kan. 475, 231 P. 1016, 40 A.L.R. 654.” 132 Kan. 
748, at page 753, 297 P. 730, 732. 


To the same effect, see also note at 40 A.L.R. 663, and Van Ross v. Metro- 
politan Life Ins. Co., supra. 

[7] The trial court expressly found the evidence disclosed that the health of 
the insured first became affected in 1930, and that he had been attended by his 
physician for hemophagia, chronic constipation, and hypertension, from 1931 to 
1934, and that the primary cause for the hemorrhage which occasioned his death 
was hypertension. Finding No. 3. Notwithstanding such finding, the trial court 
denied cancellation of the contract on the ground the plaintiff failed to prove the 
insured was conscious of his ill health. In other words, cancellation was denied 
and recovery was allowed on a contract although the sole representation and 
condition upon which it was entered into did not exist. Let us pursue the subject 
a step further. It may readily be conceded that a person afflicted with hypertension 
might not be conscious of his ailment, without having consulted a physician. The 
evidence disclosed that men with this affliction frequently continue their duties 
while suffering therefrom. How can it, however, be maintained with reason that 
a person is not conscious of that condition when his doctor expressly continued 
to tell him “he was in bad health.” Such was the evidence in the instant case. 
True, the evidence of physicians, called by both plaintiff and defendant, was to 
the effect that patients suffering from this particular ailment frequently disbelieve 
such advice and continue to ignore it. So, in the instant case the evidence of the 
attending physician who signed the proof of death, and who was called as a 
Witness by the appellant, revealed that he continued to tell the insured he was in 
bad health and that the insured insisted he was in good health. Yet, notwithstand- 
ing such avowed disbelief of his doctor’s advice, he continued to call upon him for 
treatment. Clearly we cannot proclaim the doctrine that notwithstanding the advice 
of the insured’s physician, and the active and affirmative compliance therewith in 
returning for treatments, the insured was not conscious of the fact he was in good 
health. It must be remembered the findings of the trial court are not based on 
conflicting medical testimony. There was no evidence that any other doctor had 
ever advised the insured he was in good health. Appellee suggests there was no 
evidence that hypertension was a permanent affliction and that the evidence dis- 
closed the insured was only incapacitated for about four or five weeks from the 
ailment in 1931 which the doctor identified as a slight stroke. It is also urged 
the beneficiary denied that the doctor had in 1931 identified the illness as a stroke. 


The doctor’s testimony did disclose that the clot from the 1931 stroke might have 
been entirely absorbed, but his evidence was also definite that, in his opinion, the 
clot on the brain in 1931 was absolutely caused by hypertension, and that nature 
itself would increase the hypertension with age. In view of the entire record, 
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the insured clearly was not in good health and was conscious of that fact when 
he signed the application. 

{8] The defendant urges the testimony of the insured’s physician constituted a 
privileged communication, and that the waiver clause contained in the application 
was not executed. As to that identical question, this court, in the Priest Case, 
supra, said: 

“The weight of authority appears to be that declarations made by the insured 
concerning his health are not admissible against the beneficiary to show the falsity 
of representations made in the application. 25 Cyc. 936; 14 R.C.L. 1438. But a dis- 
tinction is made, which we regard as sound, in favor of their admissibility upon the 
issue of the insured having knowledge of such falsity. See texts just cited, and 
notes.” 116 Kan. 421, at page 427, 227 P. 538, 541. 

The contents of the proof of death, being unrebutted, showed the existence of 
the ailment and the fact that the insured had been treated therefor. The evidence 
of the physician was compentent to show the insured had knowledge of the falsity 
of the representation concerning his good health. 

[9] The trial court further found, “the plaintiff rested its case without having 
proven a surrender of the premium note or a tender of the same to Jennie Boyle, 
the defendant herein.” 

The appellant was not only a plaintiff, but also a defendant, in the instant case. 
Shortly before the beneficiary rested her case, and near the end of the trial, she 
testified to the effect that appellant had not returned the premium note. The 
former $5,000 policy which had been pledged as security for the premium note, 
in the instant policy, had been paid in full. Appellant, at the time of this remark 
by the beneficiary, searched its files and discovered the note. The record discloses 
it was then presented in court. Counsel for the beneficiary in fact introduced it 
in evidence. After counsel for the beneficiary had finished his redirect examination 
of the beneficiary, he announced, “defendant rests.” Appellant immediately pre- 
sented the note to the beneficiary.in person. The finding of the trial court under 
these circumstances cannot be sustained. 

The judgment must be reversed, with directions to enter judgment for the 
appellant. 

It is so ordered. 

Harvey, J., dissenting. 


SOVEREIGN CAMP, W. O. W. v. RAJKOVICH. 
Court of Appeals of Kentucky. Dec. 17, 1937. 
111 Southwestern Reporter (2d) 626. 
2. WAIVER. 

Insurer’s denial of liability on life policy containing permanent and total dis- 
ability provision waived formal proof of conditions on which liability rested. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. PROOF OF DISABILITY. 

In action on permanent and total disability provision of life policy, wherein 
petition alleged that insurer denied liability, neither failure to allege nor failure to 
prove that satisfactory proof of permanent and total disability was furnished, or 
that certificate was surrendered as required by by-laws, was fatal to recovery. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

4. PAYMENT OF PREMIUM. 

In action on permanent and total disability provision of life policy, wherein 
defense was that insured was suspended for nonpayment of installments in May, 
1932, and that, when he paid up installments in month of September following, he 
was not in good health and did not furnish certificate to that effect as required by 
by-laws, and wherein insured claimed that installments for May and June were 
paid in May, and for July, August, and September were paid in July, verdict for 
insured held not flagrantly against evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. PERMANENT DISABILITY. 

In action on permanent and total disability provision of life policy, where 
insured proved permanent and total disability and there was no evidence to the 
contrary, court did not err in failing to submit such issue to jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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Appeal from Circuit Court, Harlan County. 

Action by Pero Rajkovich against the Sovereign Camp, Woodmen of the 
World. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Forester & Carter, of Harlan, for appellant. 

J. B. Wall, of Harlan, for appellee. 

Cray, Justice. 


On January 20, 1928, the Sovereign Camp, Woodmen of the World, issued to 
Pero Rajkovich a policy insuring his life in the sum of $1,500, and insuring him 
against permanent and total disability in the sum of $750. In this action to recover 
for permanent and total disability he was awarded judgment in the sum of $750. 
The Sovereign Camp, Woodmen of the World, appeals. 


[1] In the original petition appellant was sued in the name of Woodmen of the 
World. The Woodmen of the World demurred to the petition on the ground 
that it showed on its face that the Woodmen of the World was not liable to 
plaintiff. Plaintiff then filed an amended petition, stating that the real name of 
the defendant was “Sovereign Camp, Woodmen of the World.” Whereupon it 
was ordered that further proceedings be in defendant’s true name, Sovereign Camp, 
Woodmen of ‘the World, and the court overruled the demurrer to the petition as 
amended. It is not perceived how appellant was in any wise prejudiced by the 
ruling of the court. It brought to the attention of the court the fact that it was 
sued in the wrong name, and, after filing of the amendment, it entered its appear- 
ance and defended in its true name. In the circumstances, the situation is the 
same as if appellant had in the first instance been sued in its true name. 

{2, 3] Attention is called to section 61 of the by-laws of the society requiring 
that the insured furnish to the secretary of the association satisfactory proof of 
permanent and total disability and surrtnder his certificate, and it is claimed that 
the petition was demurrable and that a peremptory should have gone on the ground 
that the petition did not allege, nor the evidence show, a compliance with that 
provision. The petition did allege that appellant denied liability on the policy, and 
it is the settled law of this state that denial of liability waives formal proof of 
the conditions on which that liability rests. Equitable Life Assurance Society v. 
Witten, 265 Ky. 448, 97 S.W.2d 17. It follows that neither the failure to allege 
nor the failure to prove that satisfactory proof was furnished, or the certificate 
surrendered, was fatal to a recovery. 

[4] Section 63(B) of the by-laws provides that, if a member fails to make his 
monthly assessments before the last day of the month, he shall thereby become sus- 
pended, and his beneficiary certificate shall he void. Section 65 of the by-laws pro- 
vides that a member who has been suspended for nonpayment of any installment 
of assessment, if in good health, may within 3 calendar months from the date of 
his suspension become a member of the association by the payment of all the 
installments, but such payment shall be held to warrant that he is at the time in 
good health and will remain in good health for a period of 30 days. If, however, 
a person be suspended more than 3 and less than 6 months, he must, in addition 
to other requirements, deliver to the financial secretary a certificate of good health 
signed by himself. Section 67, by-laws. Appellant’s main defense is that appellee 
was suspended for nonpayment of installments in the month of May, 1932, and 
that when he paid up his installments in the month of September following he 
was not in good health and did not furnish a certificate to that effect, and it is 
insisted that the finding of the jury to the contrary is flagrantly against the evidence. 
It appears that George Begolia was the local secretary of the association and that 
his wife, Mary Begolia, sometimes accepted payments of assessments and entered 
the payments in the books used for that purpose. The book shows the payments 
at the regular dates. According to appellee, he gave the money to his daughter 
to pay in May for May and June, and in July to pay for the months July, August, 
and September. According to his daughter, she made the payments at those 
times. According to George Begolia, no dues were paid by appellee, or for him, 
for the month of May, 1932. The only time appellee’s girl undertook to pay any- 
thing was on September 13th. Mrs. Begolia also said that appellee’s daughter 
brought the money on September 13th, and in making the entries she just dated 
them back. There appears in the record a letter dated May 28, 1932, purporting 
to have been written by appellee, stating that he was writing to tell them he was 
very slow in paying his dues, also a letter dated July 26, 1932, from which it would 
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appear that no dues were paid for May, also another letter dated August 10, 1932, 
saying that appellee would pay his dues when work got better, but appellee denies 
that he wrote, or authorized any one to write, the letters for him. There also 
appears in the record a letter from appellee’s daughter from which it would 
appear that the payments for May and June were made in the month of June, but 
the daughter says that she made a mistake in saying that the payments were 
made in June. On the contrary, they were made in May. On this showing we 
are not disposed to hold that the verdict is flagrantly against the evidence. 

[5] Instructions Nos. 1 and 2 are as follows: 

“No. 1. The court says to you that if you shall believe from the evidence in 
this case that the Plaintiff, or his daughter, paid the dues on his certificate to the 
Defendant Company for May and June in the month of May; and if you shall 
further believe from the evidence in this case that the Plaintiff through his daughter 
as his agent paid the dues on said certificate of membership in the month of July 
for the months of July, August and September, then the law is for the Plaintiff 
and you should so find. 

“Unless the Jury believe as set forth above, the finding should be for the 
Defendant.” 

“No. 2. However, the Court says to the Jury if they shall believe from the 
evidence in this case that the Plaintiff, or his daughter, as his agent, failed to pay 
his dues for the months of May, June, July and August, 1932, before August 31st, 
1932, the certificate lapsed by reason thereof, and in that event the law is for the 
defendant and the Jury will so find.” 

It is insisted that instruction 'No. 2 is fatally defective in that, before the jury 
were authorized to find that the certificate had lapsed, they had to find that appellee 
failed to pay his dues for the 4 months, May, June, July, and August, before 
August 31st, whereas the certificate lapsed for a failure to pay for any one of the 
months before the end of the month. It will be observed, however, that before the 
jury was authorized to find for appellee under instruction No. 1 it was required to 
believe from the evidence that the dues on the certificate for May and June were 
paid in May, and that the dues for the month of July, August, and September 
were paid in the month of July, and the jury was told that, unless they so believed, 
they should find for the defendant. It further appears that all the evidence on 
hehalf of defendant was to the effect that none of the payments were made until 
September, and the purpose of instruction No. 2 was to present that phase of the 
case to the jury. Inasmuch as the jury was authorized to find for the defendant 
if they did not believe from the evidence that the dues were paid for May and 
June in May, and for July, August, and September in July, and also if they believed 
from the evidence that the dues were not paid for the months of May, June, July, 
and August before August 31st, we are not inclined to the view that the wording 
of instruction No. 2 was prejudicial. : 

Complaint is also made of the court’s failure to give other instructions, but, as 
the real and only issue in the case was, whether appellee paid his dues in. May for 
May and June, and in July for July, August, and September, and that issue was 
properly submitted to the jury, other instructions would have been confusing 
rather than enlightening. ; 

[6] As appellant proved permanent and total disability, and there was no evi- 
dence to the contrary, the court did not err in failing to submit that issue to the 
jury. 

Judgment affirmed. 


MONUMENTAL LIFE INS. CO. OF BALTIMORE v. BORDERS. 
Court of Appeals of Kentucky. Nov. 9, 1937. 
Rehearing Denied Jan. 18, 1938. 
111 Southwestern Reporter (2d) 653. 
1. GOOD HEALTH. 

Under provision that life policy shall not be effective until delivery to insured 
while insured is living and in good health, delivery of policy to insurer’s agent for 
delivery to insured will be effective only if insured is then living and in perfect 
health, and there remains nothing for him to do to make policy effective. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. DELIVERY OF POLICY. ; ‘ 

Where applicant for life policy made part payment on first premium, with 
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understanding that applicant would take policy if he could obtain balance of 
premium before period of grace expired, and took receipt which recited that insurer 
incurred no obligation unless policy was delivered to insured “in person while in 
good health,” and agent attempted to deliver policy at applicant’s office, but failed, 
policy was never delivered nor effective, since previous transaction was merely 
conditional in view of policy provisions and applicant’s right to refuse to accept 
policy. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 

Action by Nellie Ree Borders against the Monumental Life Insurance Com- 
pany of Baltimore. From a judgment on a directed verdict for plaintiff, defendant 
appeals. 

Reversed. 

Peter, Heyburn, Marshall & Wyatt and Wm. H. Crutcher, Jr., all of Louisville, 
for appellant. 

George Broadus, of Louisville, for appellee. 

StTanLeY, Commissioner. 

The issue in this case is whether a life insurance policy was delivered. 

On September 2, 1935, the local agent of the appellant took the application of 
John T. Borders for a $2,500 policy on his life, the semiannual premium for which 
was $19.78. Borders paid the agent $5 at the time and was give a receipt, which 
is of controlling importance as evidencing the conditions of this immediate transac- 
tion. The application was accepted and the policy prepared at the home office of 
the company in Baltimore. It was dated September 6th, and was received by the 
local agency in Louisville on Monday, September 9th. Parrish, the assistant 
manager and soliciting agent of the company, took the policy that day to Borders’ 
place of business, a small garage next door to his residence, and was informed there 
that he was at home sick with a cold. Parrish testified-he was working in that 
neighborhood and stopped by each day to inquire about his friend Borders and was 
given the same information. The inference is he had the policy with him on each 
occasion. On Wednesday he learned that Borders was ill with pneumonia. He 
then returned the policy to the office and in a few days it was returned to the home 
office for cancellation. Borders died on the following Monday, September 16th. 
A few days later, the company tendered his widow $5, the sum paid as part 
premium, and it was declined. 

The suit of the widow, as beneficiary of the policy, is predicated on the 
allegation that the circumstances constitute a delivery of the policy under the 
authorities which hold that, where a policy has been duly prepared and sent to 
the company’s local agent, he becomes, in contemplation of law, the agent of the 
insured. Also, that there was a waiver of actual delivery in this instance. The 
trial court directed the jury to return a verdict for the plaintiff, which was done. 
The appeal is from the judgment entered thereon. 

The application for the insurance contained this condition: “It is understood 
and agreed that if the entire amount of the first annual, semi-annual or quarterly 
annual premium, as selected by me under the statements numbered 11, 12, and 13 
on the insurance herein applied for is not paid at the time of making this applica- 
tion there shall he no liability on the part of the said Company under this applica- 
tion unless nor until a policy shall be issued and manually delivered to me in 
person and the entire amount of such first premium thereon actually paid during 
my lifetime and while I am in good health.” 

The receipt given Borders at the time of his application is as follows: 

“September 2, 1935. 

“Received from John T. Borders $5.00 on account of application made this day 
to the Monumental Life Insurance Company to be applied on account of insurance 
policy of one be issued, or returned if declined. If policy be issued, and applicant 
refuses to accept it and pay balance of first premium, this payment to be forfeited. 
No obligation is incurred by the company by reason of this payment, unless said 
—- is accepted and the policy delivered to insured in person while in good 
ealth.” 

The prepared policy contained the customary promise to pay the amount of the 
insurance indemnity in consideration of the application, “and of the payment in 
advance of the premiums,” etc. 
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The philsophy of delivery of a life insurance policy is interestingly discussed 
in 33 Harvard Law Review, 198 (December, 1919). The author places Missouri 
and New Hampshire as the only states holding that the formation of a contract 
is postponed until there is an actual delivery to the applicant, which is upon the 
theory that the insurer’s acceptance of his offer must be actually communicated to 
him. “On the other hand,” the writer continues, “the decided weight of authority 
is that the contract comes into existence before this final step takes place. Con- 
siderable uncertainty exists as to where the line of demarcation is to be drawn 
between that which is preliminary and inchoate, and that which is final. It is 
generally agreed that the contract is complete when the policy, duly executed, has 
reached the local agent, and that the beneficiary may recover the face of the 
policy if the cestui que vie dies at that time, if all conditions have been complied 
with, even though the policy is never delivered but is returned to the home office, 
In a number of instances, the courts have declared that the contract is made as 
soon as the policy, duly executed, is placed in the mails, addressed to the company’s 
local or district agent, for delivery by the latter to the applicant.” 

The case of Mutual Life Insurance Company v. Thomson, 94 Ky. 253, 22 S.W. 
87, 14 Ky.Law Rep. 800, is cited in support of the last statement, coupled with a 
reference by the learned author to Smith v. Commonwealth Life Insurance Com- 
pany, 157 Ky. 146, 162 S.W. 779, as containing a contrary dictum—an erroneous 
observation. 

[1] The circumstances under which the constructive delivery of an insurance 
policy has been predicated are many, and the decisions of the court, upon like cir- 
cumstances, are not harmonious. Reference is made to the annotations on this 
subject in 53 A.L.R. 492, and to Couch, Cyclopedia of Insurance Law, §§ 127, 128, 
129. To go heyond our own jurisdiction would possibly be more likely to confuse 
than to enlighten. As is pointed out in Kentucky Central Life & Accident Insur- 
auce Company v. Pemberton, 212 Ky. 510, 279 S.W. 968, 969: “There are two lines of 
cases in this state dealing with the effect of the delivery of a policy to the agent 
for delivery to the insured. One holds that where a policy or application provides 
the insurance shall not be effective until delivered to the insured while he is living 
and in good health, if at the time of the delivery to the agent the insured is not 
living or not in good health, the delivery to the agent is not a delivery to the 
insured: and likewise if, upon such delivery to the agent, there remains anything 
further for the insured to do to make the insurance effective, such as the payment 
of a whole or a part of the premium, then likewise such a delivery to the agent 
is not a delivery to the insured. But, on the contrary, the other line holds that 
if at the time of such delivery to the agent the insured is living and in good 
health, and there remains nothing for him to do to make the insurance effective, 
then the delivery by the company to its agent for delivery to the insured will be 
deemed an unconditional delivery for that purpose.” 

We may for the purpose of the decision pass by the consideration of the 
question whether on the first day the agent went to the applicant’s place of 
business to deliver the policy, he (the applicant) is to be deemed as then in good 
health, although suffering with what apparently was only a slight cold. ; 

(2] The receipt given Borders is almost identical with that given the applicant 
in Snedeker v. Metropolitan Life Insurance Company, 160 Ky. 119, 169 S.W. 570, 
571. The only material difference is that this receipt contained the provision that 
no obligation was incurred by the company unless the policy was “delivered to 
insured in person.” That was not in the Snedeker receipt. The conditions of the 
application are also substantially the same except the Snedeker application did not 
contain the provision that there should he no liability on the part of the company 
unless the policy be “manually delivered to me in person.” The initial payment 
there was $3, on a quarterly premium of $11.06. Eight days after the policy had 
been received by the local agent for delivery the applicant was accidentally killed 
before it was delivered. Upon reasoning and authority of several cases, it was 
held that no binding contract of insurance was consummated and, therefore, that 
the insurance company was not liable. , 

Of the cases in the other line, where the first premium had been fully paid and 
there was nothing left for the applicant to do, so that the sending of the policy 
by the company to its local agent merely to be transmitted to the person insured was 
unconditional, Commonwealth Life Insurance Company v. McGuire, 190 Ky. 134, 
226 S.W. 402, comes closest to the instant case. The receipt given by the agent for 
a partial payment of the premium was also similar in effect to this one except 
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it did not stipulate that the policy must have been delivered in person to the appli- 
cant, or provide that such initial payment would be forfeited if the applicant should 
refuse to accept the policy after its issuance. The facts in that case were: The agent 
went to McGuire’s home for the purpose of delivering the policy to him, along with 
another one for his wife. Upon his arrival he discovered that he had failed 
to bring it with him. He delivered Mrs. McGuire’s policy to her and stated he 
would go back to the office and immediately bring the other one. She insisted that 
he do so, assuring him she had the money ready to pay the balance of the premium. 
The agent, however, did not return with the policy that day, and on the next day, 
before it was delivered, McGuire was accidentally killed. While there are some 
statements in the opinion which indicate that the distinguishing line between the 
cases may have been lost sight of, the decision is predicated upon the proposition 
that it was not the question as to who had the actual possession, but who had 
the right of possession of the policy. It was held that McGuire had that right, 
as his wife, the beneficiary, had in effect tendered the balance of the premium, or 
at least the agent had waived the momentary payment, and the mere failure of the 
agent to immediately hand the policy to the insured or his wife was solely respon- 
sible for the nondelivery of its possession, 


That case is distinguishable on the facts: The omission of an emphatic con- 
dition that there should be no liability on the part of the company until the policy 
was delivered to the applicant in person; and, as well, the absence of any 
semblance of waiver by the company. 

It should be said that Parrish testified that when he took the application he 
endeavored to collect the entire premium but Borders stated that he did not have 
that much money, and added that it would take probably three or four weeks before 
he could get hold of it. He told Parrish to go ahead and have him examined and 
if the policy was issued he would try to raise the money before the 30 days’ grace 
expired. This testimony accentuates the conditional nature of the transaction and 
throws the case farther away from the McGuire Case. It raises a doubt that if 
Borders had not been taken ill he would have paid the balance and consummated 
the contract:on the Monday or Tuesday when the agent called. It must not be 
overlooked that he had the right of election to take or to reject the policy when 
it should be actually tendered to him. Until he made that election there was no 
binding obligation upon the part of either the insurance company or himself. In 
the McGuire Case there was a definite election by the applicant, through his wife, 
to accept the policy and pay the balance of the premium, which was in effect 
tendered and accepted. 

The trial court here was of the opinion that the failure of the company to give 
Borders an opportunity to make that choice deprived it of the right to claim that 
its agent was not in law the agent of the applicant in the matter of the possession 
of the policy. This is in effect to say that in such circumstances the court will 
make an election for an applicant, which is also to say that the court will hold him 
legally bound for the payment of the balance of the premium, for, of course, the 
obligations must be mutual. As was observed in the Snedeker opinion, following 
Citizens’ National Life Insurance Company vy. Murphy, 154 Ky. 88, 156 S.W. 1069: 
“To hold the delivery of such a policy to the company’s agent a delivery to the 
insured would impose upon the company a liability without any corresponding 
liability on the part of the insured.” 

Suppose, in the present case instead of the beneficiary of the policy having sued 
the company to collect the proceeds, the company had brought suit against Borders’ 
administrator for the balance of the premium, claiming at the same time an 
avoidance of liability upon some ground not connected with delivery of the policy. 
We do not think it could be said that it would have the right to recover. 

[3] The case, it seems to us, is clearly one where there remained something of 
a substantial and controlling nature for the applicant for the insurance to do before 
there was a binding contract. It is ruled by Snedeker vy. Metropolitan Life Insur- 
ance Company, supra. To say Borders would have accepted the policy had he been 
given an opportunity is to enter the realm of pure speculation. The courts may 
construe a contract but may not construct one for the parties. It is unfortunate 
for the appellee that the inscrutable moving of events prevented the consummation 
of the insurance, but there is no alternative hut to hold there was no contract. 

Tudgment reversed. 

Whole court sitting. 
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INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, IRON SHIP. 
BUILDERS, WELDERS & HELPERS OF AMERICA v. 
BOGLE’S ADM’X et al. 
Court of Appeals of Kentucky. Dec. 14, 1937. 
Rehearing Denied Feb. 8, 1938. 
112 Southwestern Reporter (2d) 396. 
1. INSURANCE. 

A member of a fraternal order which provided life insurance for its members 
was charged with notice of the order’s constitution and by-laws, and bound by 
them. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2. PLACE OF CONTRACT. 

The meaning and effect of constitution and by-laws of a fraternal order located 
in Kansas, and of its contract of insurance, made in Kentucky, was determined by 
law of Kentucky, where insured lived, and not by law of the order’s domicile. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

3. WITHDRAWAL. 

Under constitution and by-laws of an insuring fraternal order providing that 
on payment of one month’s dues in advance and deposit of his withdrawal card 
with the order, through the local secretary, a withdrawn member would again be 
a member in good standing, the local secretary was agent of the order, so that 
failure of local secretary to forward withdrawal card to the order was no defense 
in action against the order for amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 695.) 

4. REINSTATEMENT. 

Under constitution and by-laws of an insuring fraternal order relating to with- 
drawal and reinstatement of members, a member who received a withdrawal card 
and after 18 months was called back to work for an occasional few days, and 3 
months thereafter paid a month’s dues in advance, was not required to make appli- 
cation for reinstatement, nor could the order defend an action for the amount oi 
insurance on ground that the member was not in good standing, since by its con- 
stitution and by-laws the withdrawal card was in reality a receipt for all past dues. 

(For other cases, see Insurance, Dec. Dig. § 759.) 

5. REINSTATEMENT. 

Under constitution and by-laws of an insuring fraternal order providing that 
where a member had withdrawn he could again become a member upon payment 
of a month’s dues in advance and immediate deposit of his withdrawal card with 
the order through the local secretary upon his return to work in the trade, whether 
deceased member had placed withdrawal card in possession of local secretary so 
as to make deceased a member in good standing and entitle his administratrix to 
insurance was a question for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Appeal from Circuit Court, Pulaski County. 

Action by Forrest (Joe) Bogle’s Administratrix, etc., and others against the 
International Brotherhood of Boilermakers, Iron Shipbuilders, Welders & Helpers 
of America. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Ben V. Smith & Son and Ben D. Smith, all of Somerset, for appellant. 

R. C. Tartar, of Somerset, and Andrew Haefner, of Cincinnati, Ohio, for 
appellees. 


GEDDES & MOSS UNDERTAKING & EMBALMING CO., Limited v. FIRST 
NAT. LIFE INS. CO. No. 16698. 
Court of Appeal of Louisiana. Orleans. Jan. 10, 1938. 


177 Southern Reporter 818. 
3. AMENDMENT. 


The statute requiring applicant for industrial life policy to “hereafter” make 
written application which should be a part of insurance contract whether or not 
attached to or indorsed on policy by use of the word “hereafter” manifests the 
legislative intent that statute is not to apply to policies issued prior to its enact- 
ment since statute is “prospective” and not “retroactive,” notwithstanding that 
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statute relates entirely to procedure and so is “remedial.” Act No. 160 of 1934. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

4, APPLICATION. 

An insurer sued on industrial life policy executed prior to enactment of statute 
making written application a part of contract whether or not attached to or indorsed 
on policy could not assert that policy which did not require medical examination 
and to which application was not attached was invalid because of insured’s 
fraudulent representations in application concerning her health. Act No. 52 of 
1906; Act No. 97 of 1908; Act No. 160 of 1934. 

(For other cases, see Insurance, Dec. Dig. $$ 151[2], 389[9].) 

5. AMBIGUITY. 

In considering ambiguous clause in policy, court should adopt interpretation 
most favorable to insured, since insurer is the author of the contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. LIMITATION OF LIABILITY. 

A provision in industrial life policy for payment of only one-half of death 
benefit should death occur from accident or illness occurring before policy should 
be in force six months, and provision for payment of one-half of sum otherwise 
provided for death from named diseases contracted before policy should he in 
force twelve months, did not apply to accidents and illnesses occurring prior to 
issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

7. LIMITATION OF LIABILITY. 

Provision in industrial policy not requiring medical examination, for payment 
of only one-half of death benefit should death occur from accident or illness 
occurring before the policy should be in force six months, and for payment of 
one-half of sum otherwise provided for death from named diseases contracted 
before policy should be in force 12 months, if interpreted to apply to accidents 
and illnessess occurring prior to issuance of policy, would be invalid as working a 
partial forfeiture of policy in violation of statute. Act No. 97 of 1908. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from First City Court of City of New Orleans: W. Alex. Bahns, Judge. 

Suit on industrial life policy by Geddes & Moss Undertaking & Embalming 
Company, Limited, against First National Life Insurance Company. From a 
judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Norman & Bethea and H. M. Rouchell, all of New Orleans, for appellant. 

John T. Charbonnet, of New Orleans, for appellee. 

McCaren, Judge. 

The beneficiary filed this suit as assignee of the beneficiary of an industrial life 
insurance policy issued by the defendant insurance company on the life of Nancy 
Taylor for the face amount of $250. It alleges the issuance of the policy, payment 
of premiums, death of the assured, and proof of death, the assignment by the 
beneficiary, and the defendant’s refusal to pay and prays for judgment for the full 
value of the policy plus 6 per cent. interest from April 8, 1936, and for all costs. 

In due course, the defendant answered admitting the issuance of the policy, the 
payment of all premiums, the death of the assured, the proof of death, and the 
assignment. It resisted liability, however, on the ground that the policy was null 
and void for the reason that the assured, in her written and signed application 
for the policy, had, in answer to the questions propounded, willfully and fraudu- 
lently affirmed her good health, denying any former illness and specifically dis- 
claimed that she had ever suffered from heart disease, ulcers, kidney trouble of 
any kind, whereas, in truth, she had, for over three years prior to the date of 
the application, been ailing with and had received treatment for heart disease, 
chronic diabetes and ulcers, from which illnesses she ultimately died. The defend- 
ant further pleaded, in the alternative, that, should the ceurt find it liable, its 
responsibility cannot exceed one-fourth of the death benefit, in view of certain 
limitations contained in the policy. 

On these issues, a trial was had in the first city court of New Orleans and 
evidence, in proof of the defense, was admitted by stipulation of the parties, 
subject to an objection interposed by counsel for plaintiff concerning its relevancy. 
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After consideration of the case, the trial judge found for the plaintiff and granted 
judgment against the defendant for the full amount in controversy. This appeal 
results from the adverse decision. 

The chief dispute between the parties hinges upon the admissibility of the evi- 
dence tendered by the defendant company in support of its answer. The question; 
thus presented, involves an interpretation of Act No. 160 of 1934, relied upon 
hy the defendant as authority for its defense. 

The policy in suit was written without requiring the insured to undergo a 
medical examination and the application for the insurance, while made in writing, 
was not attached to and made part of the contract. It was issued prior to the 
enactment of Act No, 160 of 1934, but this suit was filed subsequent to the date 
that law became effective. It is conceded by counsel for the defendant that, under 
the law and jurisprudence as it existed prior to the enactment of Acts Nos. 134 and 
160 of 1934, the defense made by it (concerning the fraudulent representations of 
the assured contained in her application) could not have been considered by the 
court because the assured’s application was not attached to the insurance policy and 
since it failed to require a medical examination, which would have revealed the 
assured’s ill health, at the time she applied for the insurance. See Act No. 52 of 
1906, as amended by Act No. 227 of 1916, § 2; Whitmeyer v. Liberty Industrial 
Life Ins. Co., 166 La. 328, 117 So. 268; Act No. 97 of 1908, as amended by Act 
No. 195 of 1932, and Eagan v. Metropolitan Life Ins. Co., 181 La. 16, 158 So. 575. 

It is likewise admitted by counsel for the plaintiff that if Act No. 160 of 1934 
is given retroactive effect, then, his objection to the admissibility of the evidence 
tendered by the defendant is not well founded because, under the decisions of 
this court in Fox v. Life Ins. Co. of Virginia, 170 So. 55: Succession of Dekan 
v. Life Ins. Co. of Virginia, 172 So. 37; Pons v. Tharp-Sontheimer Industrial Life 
& B. Ins. Co., 173 So. 205, and Sampson v. Life & Casualty Ins. Co. of Tennessee, 
175 So. 148, in construing Act Nos. 134 and 160 of 1934, it has been held that the 
application for insurance, if in writing, need not be attached to the policy to be 
received in evidence and also that the fraudulent representations of the assured 
in such oe. concerning his health, will be deemed sufficient to cause a for- 
feiture of the policy. 

It is manifest, from the foregoing, that, unless Act No. 160 of 1934 can be 
interpreted to have retrospective force, the defense is barred by virtue of the laws 
which were in operation at the time the contract was made. Counsel for the 
defendant maintain that the act in contest prescribes remedial legislation; that it 
relates to procedure and hence is retroactive in its operation and they point with 
confidence to two cases decided by our brethren of the Courts of Appeal of the 
First and Second Circuits wherein the contention urged for has been resolved in 
their favor. 

On the other hand, counsel for the plaintiff argues that (1) Act No. 160 of 
1934 does not provide remedies; that (2) even though we decree it to be a remedial 
statute, it cannot be held to be retroactive in effect since the wording of the act 
discloses a legislative intention for prospective operation only, and that (3) at all 
events, it should not be interpreted retrespectively because such a conclusion 
would deprive the plaintiff of substantial contractual rights which became vested 
in the assured under prior laws. 

These postulations invite a discussion of the language contained in Act No. 
160 of 1934. Preliminarily, we observe that Act No. 52 of 1906, as amended hy Act 
No. 227 of 1916, § 2 as well as Act No. 97 of 1908 (the laws which governed the 
contract at the time it was written), are general laws applying to all life insurance 
companies. 

Conversely, Act No. 160 of 1934 is a special statute in that it is limited to 
industria! insurance companies. By its terms, all industria! life insurance com- 
panies doing business in this state are required, prior to the issuance of any policy, 
to have the assured make written application for the policy. Section 1 provides: 

“Be it enacted by the Legislature of Louisiana, that hereafter before any cor+ 
poration, association or organization shall issue any policy of industrial life insur- 
ance in this State, the applicant for such policy shall be required to make an 
application in writing therefor to the insurer and to sign the application with his 
genuine signature, or ordinary mark, as the case may be, in which event the written 
and signed application shall be the basis for issuing the policy of industrial life 
insurance so applied for, and shall be a part of the contract of insurance issued 
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thereon, whether or not the application or a copy thereof be attached to or 
indorsed upon the policy when issued.” (Italics ours.) 

The use of the word “hereafter” in the statute indicates an intention on the 
part of the Legislature to restrict its operation tg all policies issued by industrial 
life insurance companies after the act became a law. In short, it is prospective in 
its effect. Section 2 of the act reads: 

“If any corporation, association or organization as above mentioned shall issue 
any policy of industrial life insurance without obtaining a written and_ signed 
application by the applicant therefor, then such unsigned application shall be 
inadmissible in evidence as a basis of defense in any suit upon the policy by the 
insured for the collection of the policy, nor shall parol evidence of the contents of 
such application be admissible in evidence.” 

And section 3 declares: 

“No policy of industrial life insurance shall be void, nor shall the rights of the 
assured thereunder be impaired, by any misrepresentation in the application of the 
assured unless such misrepresentation is willful on the part of the assured and 
conceals facts as to the ill-health of the assured existing at the time of any such 
application, and provided further, that fraud shall always be a defense against 
any suit by the assured, if the insurer shail have obtained an application from the 
assured as hereinabove provided.” (Italics ours.) 

We think that the wording of the statute, taken as a whole, clearly proclaims 
that its operation is to be limited to policies of industrial life insurance issued 
subsequent to the time when the act went into effect. 

Article 8 of the Revised Civil Code provides: ; 

“A law can prescribe only for the future; it can have no retrospective opera- 
tion, nor can it impair the obligation of contracts.” 

[1] It is the settled jurisprudence of this state, in line with the above- 
mentioned codal provision, that all laws are prospective in their operation unless 
they are couched in such language as to plainly evince that the Legislature intended 
that they should apply to past events. See Paulsen v. Reinecke, 181 La. 917, 160 
So. 629, 97 A.L.R. 1184. 

[2] There is, however, an exception to this general rule and that is that, if the 
statute is purely remedial in its nature, it may have retroactive or retrospective 
force. See Landry v. Grace, 167 La. 1042, 120 So. 770; Whittington v. Payne, 151 
La. 595, 92 So. 128; Cassard v. Tracy, 52 La.Ann. 835, 27 So. 368, 49 L.R.A. 272, 
and Dunning v. West, 51 La.Ann. 618, 25 So. 306. Notwithstanding this, it is cer- 
tain that a statute, even though it be remedial in that it relates to judicial pro- 
cedure, cannot be given retrospective force where the language used reveals a leg- 
islative intent that. its provisions are applicable only to contracts entered into after 
its passage. Corpus Juris, Vol. 59, pages 1170 and 1171, in speaking of remedial 
statutes, informs: 

“So, in accordance with the general rule that remedial statutes should be liber- 
ally construed so as to suppress the mischief and advance the remedy, such statutes 
will he construed to have a retrospective operation whenever the intention of the 
Legislature is clearly indicated, provided such construction does not disturb vested 
rights, does not destroy a contracts, and does not create new obligations, 
but not if the intention to give the act a retrospective effect is not so clearly found 
as to satisfy the court that wth was the intention, and if, from the reading of the 
act, the court is doubtful whether such was the intention, the doubt must be resolved 
against the retrospective effect.” (Italics ours.) 

[3] So, here, we say that the use of the word “hereafter” in the statute now 
under discussion plainly evidences that it was the will of the Legislature that the 
law should not apply to policies issued prior to its enactment. It is believed that 
this conclusion is fortified by the decision of the Supreme Court in the case of 
Hurry v. Hurry, 141 La. 954, 76 So. 160, 161. There, the statute considered was 
Act No. 269 of 1916 which permitted a divorce to married persons who have heen 
living separate and apart for a period of seven years or more. It was found that 
the act had retrospective force because the words “that when married persons have 
been living separate and apart for a period. of seven years or more,” ete., conveyed 
an intention to cover the past status of the parties. But in reaching that result, 


the court remarked: 
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“To construe the act to mean what is contended for by the defendant, the Leg- 
islature should have said ‘That when married persons shall hercafter live separate 
and apart for a period of seven years or more,’ etc., or words of similar import.” 
(Italics ours.) 


We realize that the view herein adopted by us, with respect to the operation 
of Act No. 160 of 1934, is in conflict with the holdings of the Second Circuit Court 
of Appeal in Washington National Ins. Co. v. McLemore, 163 So. 773, 775, and the 
First Circuit Court of Appeal in Sawyer vy. Liberty Industrial Life Ins. Co., 171 
So. 415, and Id. 172 So. 24. 

In the McLemore Case, suit was brought by the insurance company to cancel a 
policy issued upon the life of one Andrew Jackson on the ground that the beneficiary 
of the policy, in applying for the insurance, had falsely misrepresented the age of 
the insured. The action was instituted against this beneficiary and she objected 
to any evidence in proof of the falsity of the statements contained in the application 
on the ground that, under Act No. 52 of 1906, as amended, the application was 
inadmissible in evidence because it was not attached to the policy. The plaintiff 
insurance company, however, invoking the provisions of Act. No. 160 of 1934, con- 
tended that that statute was remedial and should be given retroactive effect. The 
court, in deciding the case in favor of the plaintiff, held that Act No. 160 of 1934 
related solely to procedure and was therefore retrospective in its operation. The 
opinion states: 

“The policy in this case was issued February 13, 1933, before, and the case tried 
on the 7th day of March, 1935, after, the enactment of Act No. 160 of 1934. 

“Remedial statutes and statutes governing procedure have application to all 
actions brought subsequent to their promulgation.’ State v. Brossette, 163 La. 1035, 
113 So. 366, 367; Rossville Commercial Alcohol Corp. v. Dennis Sheen Transfer 
Co., 18 La.App. 725, 138 So. 183. 

“*\ remedial statute is one which confers a remedy and a remedy “is the means 
employed to enforce a right or redress on injury.”’ Paulsen v. Reinecke, 181 La. 
917, 160 So. 629, 630, 97 A.L.R. 1184; Dehan v. Hotel and Restaurant Employees et 
al. (La.App.) 159 So. 637.” 


The court then quotes Bouvier’s definition of procedure, 2 Bouv.Law Dict., 
Rawle’s Third Rev., p. 2729, which includes in its meaning whatever is embraced 
by the three technical terms pleadings, evidence, and practice, and concludes as 
follows: 

“Considering these authorities and Act No. 160 of 1934, we think that the testi- 
mony objected to was admissible, and that, as it clearly proves fraud on the part 
of defendant in obtaining the issuance of the policy, the judgment ordering its 
cancellation is correct.” 

In Sawyer v. Liberty Industrial Life Ins. Co., 171 So. 415, and Td., 172 So. 24, 
the Court of Appeal of the First Circuit, following the decision of the Second 
Circuit Court of Appeal in the McLemore Case, came to the same conclusion. 


We are in full accord with the deductions of our brethren to the effect that 
Act No. 160 of 1934 is a remedial statute in that it entirely relates to procedure. 
But we differ in respect to the result reached by them that, because the act is reme- 
dial, its operation is retrospective. It is to be noted that, in neither the McLemore 
Case nor the Sawyer Case, is the language of the statute discussed in the opinions 
and it is patent that the courts’ attention was not directed to it by the litigants in 
those cases. 

[4] Being of the opinion that the policy in this case is governed by the provt- 
sions of Act No. 52 of 1906 and Act No. 97 of 1908, the defendant is precluded 
from maintaining that the policy is null by reason of the fraudulent representations 
made by the assured in the application for insurance. 7 

[5,6] We consider, finally, the extent of the defendant’s liability on the policy! 
Defendant insists that its liability should be limited to one-fourth of the face value 
of the policy and it points to two stipulations in the contract to substantiate the 
contention. The death benefit provided for is $250 and on the face of the policy 
is found the following provision: 

“One-half of the death benefit provided for in above schedule is payable by the 
Company should death occur from any accident o¢curring or illness contracted 
before this Policy has been in force for six months.” 
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And on the reverse side of the policy, under conditions 9, it is covenanted : 

“9. * * * Or if the Insured shall die from Heart Disease, Tuberculosis, Chronic 
Bronchitis, Cancer, Bright's Disease, Liver Trouble, Pellagra, or any other chronic 
disease contracted before this Policy has been in force. for twelve months, only 
one-half the sum otherwise provided for under this Policy will be payable.” 

The policy was issued on July 23, 1934, and the insured died on April 7, 1936, 
of hypertensive heart disease and diabetes. It is conceded that she had suffered 
with the ailments causing her death long before the policy was issued. Defendant 
argues that the language contained in the first clause is free from ambiguity and 
that it clearly provides that if the assured dies from an illness contracted any time 
before the policy has been in force for six months, then one-half of the death benefit 
is payable. It further maintains that, under conditions 9, if the insured dies of a 
chronic disease contracted at any time prior to the date of the policy or before the 
contract has been in force for twelve months, then only one-half of the sum other 
wise provided for will be payable. From this premise, it is contended that the 
assured, having died from an illness contracted prior to the issuance of the policy, 
is entitled to one-half of the death benefit and that, because this illness happened 
to be one of the chronic diseases mentioned in conditions 9 of the contract, only 
one-fourth of the face value of the policy is due. 

We cannot agree that the clauses above quoted are clear and explicit. On the 
contrary, an examination of their wording sufliciently displays a perplexing vague- 
ness of meaning in respect of whether the parties intended that all illnesses and 
chronic diseases contracted prior to the issuance of the policy fall within the lim- 
itations. This question immediately leaps to the eye in this case since the uncontro- 
verted evidence shows that the assured died from diseases contracted by her long 
before the policy was written. 

It is also apt to remark that these clauses of limitation are unusual in that 
their operation is secured through the insured’s contraction of an illness or a dis- 
ease within a certain time which ultimately results in death. In many policies, 
where conditions limiting recovery of the full benefit are inserted, the operation of 
such restriction is made dependent upon the death of the assured. Here, however, 
the conditions limit the recovery where the death occurs from illnesses or diseases 
contracted within a specified period. In other words, no matter when the assured 
dies, the liability is restricted if the death is caused by an illness or chronic disease 
contracted within a certain time after the policy was issued and, according to the 
defendant’s theory, its application likewise includes illnesses which had been acquired 
prior to the making of the contract. In order to determine the soundness of the 
defendant’s argument, it is necessary to examine the wording of the restrictive 
clauses. 

The provision contained on the face of the policy stipulates that one-half of the 
death benefit is payable “should death occur from any accident occuring or illness 
contracted before this Policy has been in force for six months.” Does this mean 
that the accidents occurring or illnesses contracted prior to the existence of the 
policy resulting in death restrict the recovery or Was it intended that the limitation 
was to he confined only to accidents or illnesses suffered after the contract was 
made but before it had been in force for six months? We find no difficulty in 
resolving that the limitation clearly applies to accidents and illnesses occuring within 
six months from the date of the policy, but we entertain considerable doubt as to 
whether the language used is sufficient to evidence an intention that the restriction 
is to cover illnesses contracted prior to the issuance of the policy. 

In an attempt to perceive the real intent, it may be helpful to consider that part 
of the clause referring to accidents resulting in death. Is it plausible to conceive 
that the parties intended that one-half of the death benefits would be payable in the 
event death should occur as a result of any accident which happened prior to the 
issuance of the policy? We think not. The same is true with respect to illnesses 
“contracted before this Policy has been in force for six months.” If it had been 
intended that the limitation should be operative with respect to illnesses contracted 
before the policy was issued and during a period of six months after it was in 
force, it would have been so easy to say so. It is also well to remember that, in 
considering an ambiguous clause in a contract of insurance, the court should adopt 
an interpretation most favorable to the assured and against the insurance company 
since the latter is the author of the contract. We therefore conclude that the 
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limitation does not apply to illnesses contracted by the assured before the policy 
came into existence, and since the language contained in “Conditions 9’ is sub- 
stantially identical with that found in the clause heretofore discussed, our view is 
the same with respect to the interpretation to be given to the latter. 


[7] Moreover, were we to interpret these limitations in the manner contended 
for by the defendant, the clauses would be invalid because their enforcement would 
accomplish a partial forfeiture of the policy in violation of Act No. 97 of 1908. It 
should be borne in mind that Act No. 97 of 1908 proclaims, in substance, that 
any insurance company issuing policies without first requiring a medical examina- 
tion of the assured is presumed to have knowledge of the assured’s health, habits, 
and occupation and that such company waives the right to claim a forfeiture of 
the policy on the ground that the statements made by the assured in the appli- 
cation for insurance were false. Here, the defendant has written a policy which, 
if construed in the manner maintained for, would work a partial forfeiture of the 
coverage granted and would sanction its avoidance of the provisions of Act No. 
97 of 1908. 


But counsel for the defendant assert that this result is not accomplished for 
the reason that the limitations and restrictions on its liability refer merely to the 
coverage granted by the policy and not to a forfeiture of contractual rights which 
became vested in the assured under Act No. 97 of 1908. They point with confidence 
to the case of Lado v. First National Life Ins. Co., decided by this court in 
158 So. 872, and later affirmed by the Supreme Court in 182 La. 726, 162 So. 579, 
and proclaim that the clause considered in that case is the same as the clauses now 
under discussion. But an examination of the Lado Case reveals that the provision 
there upheld is entirely different from the restrictions here relied upon by the 
defendant. There, the clause, involved provided: 


“Benefits will not be paid at any time for death resulting from violation of 
law, immorality, alcoholism, venereal diseases or insanity.” 

The assured, in that matter, died of a venereal disease contracted prior to the 
issuance of the policy and the question involved was whether Act No. 97 of 1908 
could be invoked. The Supreme Court held that the clause inserted by the insur- 
ance company was one exempting it from coverage for death caused by venereal 
diseases and that Act No. 97 of 1908, relating solely to forfeiture of policies, was 
without application to risks which were not covered by the contract. In arriving 
at this conclusion, the court said: 


“It is our opinion that in this case it makes no difference whether the party 
contracted the disease prior to or since the execution of the contract of insurance, 
because the risk was not covered by the contract.” 

But the clauses here invoked by the defendant do not relate to diseases or 
illnesses which are not covered by the contract. On the contrary, the diseases 
suffered by the assured, which caused her death, are specifically included as part of 
the risk. The restrictions limiting the defendant’s liability, if interpreted as argued 
for by it, virtually forfeit three-fourths of the face value of the policy if the 
assured dies of a chronic disease contracted before the policy issued. Had the 
insurance company required a medical examination, this disease would have been 
detected. Its omission in this regard, by the terms of Act No. 97 of 1908, operated 
as a waiver of its right to claim forfeiture of the policy inclusive of all risks 
covered thereby. In short, the maintenance of the proposition contended for would 
ae the defendant to do something indirectly which it could not accomplish 

irectly. 
For the reasons assigned, the judgment appealed from is affirmed. 
Affirmed. 








































GIUFFRIA v. METROPOLITAN LIFE INS. CO. No. 34451. 
Supreme Court of Louisiana. Nov. 29, 1937. 
Rehearing Denied Jan. 10, 1938. 
178 Southern Reporter 368. 
1. CHANGE OF BENEFICIARY. 

Where life policy provided that no change of beneficiary should be effective 
until it was indorsed on policy at insurer’s home office and insured died before 
olicy was forwarded to home office for required indorsement, courts were bound 
y that agreement, and attempted change of beneficiary was not effected, even 
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though insurer received notice of change of beneficiary prior to insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 587.) 

2. NOTICE. | 5 : 
The mailing and receipt by insurer of insured’s notice of change of beneficiary 

prior to insured’s death was insufficient of itself to change beneficiary under life 

policy providing that change should not be effective until it was indorsed on policy. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
3. VESTED INTEREST. 

The rights of original beneficiary of life policy became fixed upon death of 
insured, and could not be affected by any subsequent act of insurer. 

(For other cases, see Insurance, Dec. Dig. § 586.) 
4. WAIVER. 

Where rights of original beneficiary under life policy had become vested on 
insured’s death, insurer could not thereafter waive provision of policy requiring 
that a change of beneficiary, to be effective, must be indorsed on policy. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


5, DELAY. 

Where insured requested his wife, who was beneficiary under life policy, to 
deliver policy to him in order that he might change beneficiary, but change was 
not consummated prior to insured’s death, wife’s delay of a few days and her 
subsequent compliance with request did not estop her from claiming right to 
proceeds of policy on ground that her compliance was an acquiescence in attempt 
to change beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Suit upon a life insurance policy by Mrs. Madlyn Giuffria, widow of Anthony 
J. Clesi, against the Metropolitan Life Insurance Company, wherein the defendant 
insurance company deposited the proceeds in the registry of the court and called 
upon plaintiff and upon Caroline Nina Clesi and Mrs, Nina Clesi, who also claimed 
as Sepenenione under the policy. Judgment fgr plaintiff, and Mrs. Nina Clesi 
appeals. 

Judgment affirmed. 

Arthur J. Landry, of New Orleans, for appellant Mrs. Nina Clesi. 

Sydney J. Parlongue, of ‘New Orleans, for appellee. 

Rocers, Justice. 

This is a contest over the proceeds of a policy of life insurance issued in 1933 
by the Metropolitan Life Insurance Company to Anthony J. Clesi, who died in 
New Orleans on May 7, 1936. On being sued by Mrs. Madlyn Clesi, the wife and 
named beneficiary of the insured, the Metropolitan Life Insurance Company 
answered, deposited the proceeds of the policy in the registry of the court, and 
called upon plaintiff, claiming as the named beneficiary, and upon Caroline Nina 
Clesi, the insured’s minor child, through her tutrix and under tutor, and Mrs. 
Nina Clesi, the insured’s mother, also claiming as beneficiaries under an alleged 
subsequent change of beneficiaries by the insured. Mrs. Nina Clesi, insured’s 
mother, filed a plea of estoppel to the claim of Mrs. Madlyn Clesi, the insured 
wife, which was overruled. After hearing the merits of the case, the trial judge 
rendered a judgment for the plaintiff, Mrs. Madlyn Clesi, decreeing her entitled 
to the entire proceeds of the policy, and relieving the insurance company from any 
further liability. From that judgment, Mrs. Nina Clesi appealed. No appeal was 
taken on behalf of Caroline Nina Clesi, minor child of the insured. Mrs. Madlyn 
Clesi has answered the appeal of Mrs. Nina Clesi and asked that the judgment of 
the district court be affirmed. It appears from the record that Anthony J. Clesi, 
the insured, while confined by illness in the French Hospital, at New Orleans, 
desiring to make a change of beneficiary, as he was authorized to do under the 
terms of the insurance contract, executed the printed form of notice required by 
the insurance company for that purpose. He was assisted in obtaining and execut- 
ing the form by a cousin, who is engaged in the insurance business, and by ar 
attorney secured by a brother-in-law, who is a practicing physician. In this form, 
the insured made his wife, Mrs. Madlyn Clesi, originally named as beneficiary for 
the full amount of $10,000, and his minor child, Caroline Nina Clesi, joint 
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beneficiaries for six-tenths, or $3,000 each, and his mother, Mrs. Nina Clesi, 
beneficiary for four-tenths, or $4,000 of the amount called for by the policy. 

The change of beneficiary form was executed on April 30, 1936. At that time 
the policy itself was in the possession of Mrs, Madlyn Clesi, the insured’s wife, 
who had obtained it from the local office of the insurance company, the home office 
being in New York, which held the policy as collateral security for a loan of $300 
made to the insured. 

On April 19, 1930, Mrs. Madlyn Clesi paid $130, the balance due on the loan, 
and the policy was delivered to her by the insurer’s local representative. 

It further appears from the record that sometime subsequent to May 1, 1936, 
the insured asked his wife for the policy, and that she delayed giving it to him 
until May 5, 1936. On the next day, namely, May 6, 1936, the insured delivered 
the policy to the attorney who had assisted him in executing the change of 
beneficiary form, and on the same day the attorney delivered the policy to the agent 
of the insurance company in New Orleans. 

The change of beneficiary form was received at the home office of the insur- 
ance company in New York on May 6, 1936, but the policy itself was never for- 
warded to New York. Clesi, the insured, died on the morning of May 7, 1936. 

While the policy reserves the right to che insured to change the beneficiary, it 
also provides how that change shall be made. Thus the policy declares that the 
insured may designate a new beneficiary “by filing written notice of this change 
at the Home Office of the Company, accompanied by this policy for endorsement of 
the change thereon by the Company. No such change shall be effective unless 
and until it is so endorsed on the policy, but upon such endorsement the change 
will be deemed to have been made as of date the insured signed the written notice 
of change, whether the insured be living at the time of such endorsement or not, 
but without prejudice to the Company on account of any payment made by it 
before receipt of such written notice at its Home Office, accompanied by this 
policy for such endorsement by the Company.” 

[1] It will be observed that the policy expressly provides that no change of 
beneficiary shall be effective unless and until it is indorsed on the policy at the 
home office of the insurer. The .parties having agreed to that contractual pro- 
vision, the courts of this state are bound to recognize and enforce the agreement 
as the law of the contract. Until that condition is fulfilled, a change of beneficiary 
is not effected. New York Life Insurance Co. v. Murtagh, 127 La. 760, 69 So. 165. 

[2] The insured’s notice of change of beneficiary was regular in form, and it 
was mailed to and received by the insurance company prior to the insured’s death. 
But that of itself was not sufficient to effect the change of beneficiary. Under the 
terms of the policy something more was required to be done; namely, the insurer’s 
indorsement of the change of beneficiary upon the policy itself. No such indorse- 
ment was made by the insurer. 

[3] Upon the death of Clesi, the insured, the rights of his wife, Mrs. Madlyn 
Clesi, the original beneficiary, became fixed, and could not be affected by any 
subsequent acts of the insurance company. New York Life Insurance Company 
v. Murtagh, 137 La. 760, 69 So. 165. 

[4] In support of the proposition that the provision in the policy as to the 
method of effecting the change of beneficiary was one for the benefit of the insur- 
ance company only, and that the company could waive the benefit either expressly 
or impliedly, Mrs. Nina Clesi, the appellant, cites three decisions of the United 
States Circuit Court of Appeals, Fifth Circuit. These decisions are Arrington v. 
Grand Lodge, 21 F.2d 914, a Georgia case, Holt v. Russell, 30 F.2d 597, a Mississippi 
case, and Shisa v. Lazar, 78 F.2d 77, 78, a Louisiana case. 

In Sbisa v. Lazar, the court, citing Arrington v. Grand Lodge and Holt v. 
Russell, stated that the provision in the policy as to the method of change of 
beneficiary was for the protection of the insurer only, and that the insurer waived 
the provision by filing a bill of interpleader and depositing the amount of the 
policy in the registry of the court. But that statement was not necessary to the 
decision. The suit grew out of a divorce suit between Dr. E. E. C. Pollock and 
Julia L. Pollock, in which the judgment rendered fixed the title to a certain 
insurance policy in Dr. Pollock and ordered Mrs. Pollock, the named beneficiary, 
in whose possession it was, to indorse hér waiver of any interest in and deliver the 
policy to Dr. Pollock. See Pollock v. Pollock, 164 La. 1077, 115 So. 275 and State 
ex rel. v. Equitable Life Assurance, 167 La. 342, 119 So. 71. Notwithstanding this 
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judgment, Mrs. Pollock succeeded in withholding the policy from Dr. Pollock. 
Upon the death of Dr. Pollock, the administrator of his succession and Mrs. 
Pollock filed opposing claims to the proceeds of the policy in the United States 
District Court for the Eastern District of Louisiana. The insurance company, 
disclaiming any interest in the controversy, deposited the amount of the policy in 
the registry of the court. Upon judgment being rendered by the District Court, an 
appeal was taken to the United States Circuit Court of Appeals for the Fifth 
Circuit. 

The title of Dr. Pollock to the insurance policy having been fixed and Mrs. 
Pollock having been ordered by decree of a competent court to indorse her waiver 
of interest and turn over the policy to Mr. Pollock, the real issue in the case of 
Shisa v. Lazar was whether Mrs. Pollock could defeat the rights of Dr. Pollock’s 
heirs by willfully withholding the policy from Dr. Pollock so that he was never 
able to send it to the insurance company to have the name of the beneficiary 
changed. The court held that she could not, and, in so holding, used the following 
language, viz.: 

“Mrs. Pollock’s name, it is true, still remains indorsed on the policy as 
beneficiary, but that is so only because Dr. Pollock, with the aid of the court, 
was never able to get possession of the policy so that he, could send it to the 
insurance company and have the name of the heneficiary changed. The policy 
stands as though no beneficiary had been named, and is therefore payable to the 
administrator of the insured for the benefit of the heirs. Appellees can hardly say 
with straight faces that appellants ought to be defeated for the reason that Dr. 
Pollock failed to send in the policy to the home office of the company and have 
the name of a new beneficiary indorsed on it.” 

Hence, Sbisa v. Lazar is not quite appropriate here. And whatever may he 
the effect of the decisions in Arrington v. Grand Lodge and Holt v. Russell, they 
are not controlling of the issues involved in this case. 

We do not mean to hold, and we do not hold, that the provision in an insurance 
policy fixing the manner in which the beneficiary may be changed cannot be waived 
by the insurance company before the death of the insured. Circumstances might 
arise where it would be advisable for the company to do so. But we do mean to 
hold, and we do hold, that no such waiver can take place after the insured’s death, 
when the rights of the original beneficiary or beneficiaries have become vested. 

[5] We do not find anything unusual in the conduct of Mrs. Madlyn Clesi in 
failing to immediately comply with the request of her husband that she turn over 
the policy to him. There was no fraud perpetrated by her. She was the wife of 
the insured, and the funds used to pay the premiums and to repay the loan on the 
policy were community funds. She probahly knew her hushand’s condition and 
that he had only a short time to live, and it was only natural that she did not 
wish to be displaced as beneficiary. However, after only a few days’ delay, she 
complied with her husband’s request and turned the policy over to him. Her act 
has heen construed as an acquiescence on her part in the attempt of her husband 
to change the beneficiary, and has been formally pleaded as an estoppel against 
her right to claim the proceeds of the policy. We have been referred to no 
authority and have found none which would justify us in maintaining the plea. 

For the reason assigned, the judgment appealed from is affirmed. 

Higgins, J., absent. 


ROHDE v. METROPOLITAN LIFE INS. CO. No. 24189. 
St. Louis Court of Appeals. Missouri. Dec. 7, 1937. 
Rehearing Denied Jan. 19, 1938. 
111 Southwestern Reporter (2d) 1006. 
1, FACILITY OF PAYMENT. 

Purposes of facility of payment clause in industrial life policy are to afford 
ready method of raising money to pay for insured’s last illness or funeral expenses, 
to enable speedy payment after insured’s death without delay or expense of taking 
out administration, to remove chance of litigation between claimants, and protect 
insurer against erroneous payment in good faith. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. FACILITY OF PAYMENT. 

“Facility of payment” clause, contained in industrial life policy, which provided 

that insurer could pay the life policy to any party within one of classes named in 
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such clause and production by insurer of the policy and a receipt in full signed by 
such party should be conclusive proof of full payment of the policy, is valid. 
(For other cases, see Insurance, Dec. Dig. § 583[2].) 
3. FACILITY OF PAYMENT. ; — : 
“Facility of payment” clause in life insurance policies confers on insurer an 
option as to whom it will make payment, and, if such payment is made in good 
faith, insurer is liable to no one else on the policy. 
(For other cases, see Insurance, Dec. Dig. § 583[2].) 


4. BAD FAITH. 

Payment, by insurer, on industrial life policies to daughter of deceased, where 
daughter was one of several authorized to receive payment under facility of 
payment clause contained in the policies, and insurer’s agent had promised to make 
payment to deceased’s administrator, was not evidence of bad faith of insurer. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

5. DISCRETION. 

Courts should not interfere with discretion of insurer in making payment on 
industrial life policies which contain facility of payment clause except upon clear 
showing of bad faith. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

6. BURDEN OF PROOF. 


Where insurer made payment, on industrial life policies which contained 
facility of payment clause, to a daughter of insured, to whom insurer was 
expressly authorized to make payment by such clause, burden was on administrator 
of insured to show that such payment was made in bad faith. 

(For other cases, see Insurance, Dec. Dig. § 646[11].) 

7. BAD FAITH. 

In action by administrator of insured to recover on life policies, where insurer 
showed payment to daughter of insured who was authorized, under facility of 
payment clause, to receive such payment, failure of administrator to prove bad 
faith of insurer in making such payment required instruction in the nature of a 
demurrer to administrator’s evidence. 

(For other cases, see Insurance, Dec. Dig, § 668[14].) 

8. ELECTION. 

Promise of insurer’s agent to make payment of deceased’s life policies to 
administrator was without consideration and did not constitute election by insurer 
to make payment to the administrator under facility of payment clause contained 
in policies, nor did such promise work an estoppel against insurer’s showing 
payment to daughter of deceased, which payment was authorized under the clause, 
in action by administrator against insurer on the policies. 

(For other cases, see Insurance, Dec. Dig. § 583{2].) 

9. FACILITY OF PAYMENT. ; 

In action by administrator of insured to recover on industrial life policies, 
evidence that insured bequeathed proceeds of any life policies she had to daughter 
was admissible under insurer’s defense of payment to daughter under facility 
of payment clause and allegation that daughter was equitably entitled to the 
proceeds of the policies. 


(For other cases, see Insurance, Dec. Dig. § 663.) 

Appeal from St. Louis Circuit Court; Robert J. Kirkwood, Judge. 

Action by Harry C. Rohde, administrator c. t. a. of the estate of Caroline 
Rohde, deceased against the Metropolitan Life Insurance Company, a corporation. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. ° 

H. C. Whitehill and George F. Johnson, both of St. Louis, for appellant. 

Fordyce, White, Mayne, Williams & Hartman, of St. Louis (Harry Cole 
Bates, of New York City, of counsel), for respondent. 

Sutton, Commissioner. 

This is a suit on nine policies of industrial insurance, issued by defendant com- 
pany on the life of Caroline Rohde, brought by plaintiff as administrator c. t. a., 
to recover $1,167.55, the aggregate amount of the policies. There is in each of the 
policies a facility of payment clause. 
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In one of the policies the facility of payment clause is as follows: “The com- 
pany may pay this policy to either the executor or administrator, husband or wife, 
or any relative by blood, or lawful beneficiary, of the insured, and the production 
by the company of the policy and a receipt in full, signed by either of them, shall 
be conclusive evidence that all claims upon said company under this policy have 
been fully satisfied.” 


In each of the other policies the facility of payment clause is as follows: “The 
company may pay the amount due under this policy to either the beneficiary named 
below or to the executor or administrator, hushand or wife, or any relative by blood 
or connection by marriage of the insured, or to any other person appearing to said 
company to be equitably entitled to the same by reason of having incurred expense 
on behalf of the insured, or for his or her burial; and the production of a receipt 
signed by either of said persons shall be conclusive evidence that all claims under 
this policy have been satisfied.” 

The petition pleads the issuance of the policies, the death of the insured while 
the policies were in force, the making of due proofs of death, and the plaintiff’s 
appointment and qualification as administrator c. t. a. of the insured’s estate. 

The answer alleges that Caroline Durfield, a daughter of the insured, made 
due proofs of the death of the insured and established that she was the person 
equitably entitled to receive the proceeds of the policies, and that defendant paid 
to said Caroline Durfield the amount due on the policies, and that upon receipt of 
said payment the said Caroline Durfield released and forever discharged defend- 
ant from any and all manner of claims and demands whatsoever arising under said 
policies. 

It is admitted that upon the death of the insured the defendant paid to Caroline 
Durfield, a daughter of the insured, the amount due on the policies. 

The insured upon her death left surviving her four children, Harry C. Rohde, 
the plaintiff, Frederick Rohde, Emma Gunn, and Caroline Durfield. She made a 
will, which was duly admitted to probate, whereby she directed that all her just 
debts and funeral expenses be paid as soon as possible after her demise, devised 
and bequeathed to Harry C. Rohde her real estate and improvements thereon 
known as 4940 Spalding avenue, in the city of St. Louis, all tools, implements, 
stock on hand, moneys, and all other property employed in her automobile 
radiator, supply, accessory, and repair business, conducted at No. 4135 Olive 
street, in the city of St. Louis, directing that before either said devise or bequest 
should be paid to him he should be required to pay to Emma Gunn $1,000 and 
to Caroline Durfield $500, bequeathed to Frederick Rohde $100, bequeathed to 
Emma Gunn her household goods, and bequeathed any life insurance payable 
. her death to Emma Gunn and Caroline Durfield, to be divided equally between 
them. 

Plaintiff testified that the insured at the time of her death resided with him at 
4940 Highland avenue; that neither his sisters nor brother resided at the home of 
his mother at the time of her death; that his sisters and brother were married and 
living in their separate homes; that shortly after his mother died he made applica- 
tion to the probate court for his appointment as administrator c. t. a., having previ- 
ously received the consent of his sisters and brother that he should be administrator 
c. t.a.; that after filing said application he had a conversation with Mr. Bender, the 
man who had been collecting the premiums on the policies for several years; that 
he told Mr. Bender that He had been appointed administrator of the estate, 
and that Mr. Bender told him that the check for the insurance policies would 
be paid to him in person; that it would be paid in view of the fact that he 
was administrator; that about a week or ten days after this conversation the 
check was paid to his sister, at which time his application was pending in the 
probate court for his appointment as administrator; that he was not present 
when the representatives of the insurance company called at his home and 
received the policies and premium receipt books; that his sister telephoned him 
at his house one evening, and said that she wanted to come down and settle 
this thing, and that she came down with her husband and showed him the check 
she had gotten from the defendant; that he had never communicated with any 
representative of the insurance company after that time; that he had not paid 
the funeral bill of his mother because he had no funds with which to pay it; 
that the funeral bill was a claim allowed against the estate of his mother; that 
his mother had a business at the time of her death, the F. C. Rohde Radiator 
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Company; that the business was located at 4135 Olive street; that he was 
operating the business for his mother; that both his sisters testified in the 
probate court that they had divided.the proceeds of the money they had received 
from the defendant; that his sister Caroline Durfield gave him a check for 
$194.44; that the check his sister gave him for $194.44 was used to meet a pay 
roll and miscellaneous bills which had accumulated at the time of his mother’s 
death in connection with her radiator business. 

It was shown that there was allowed against the estate of the insured by the 
probate court $456.40 for funeral expenses, which allowance had not been paid 
at the time of the trial. 

The value of the insured’s estate was not shown. 

The cause was tried to a jury. At the instance of defendant the court gave an 
instruction in the nature of a demurrer to the evidence. Pursuant thereto, the 
jury returned a verdict in favor of defendant, and judgment was given accordingly. 
Plaintiff appeals. 

Plaintiff assigns error here for the giving of defendant’s instruction in the 
nature of a demurrer to the evidence. 

[1-3] One of the purposes of a facility of payment clause, such as the clauses 
with which we are here concerned, is to afford a ready method of raising money 
for the benefit of the insured either to furnish him medical assistance in his last 
illness or to pay his funeral expenses. Another purpose is to enable the money to 
be paid speedily after insured’s death without the delay or expense of taking out 
administration. Still another purpose is to remove the chance of litigation between 
claimants, and to protect the company against erroneous payment in good faith. 
The clause has been upheld by the courts as valia, and is regarded by them with 
favor. Within certain limits, the facility of payment clause confers on the company 
an option as to whom it will make payment. If the company exercises its option 
and makes payment in good faith to a person within the classes named in the clause, 
it is protected and is liable to no one else. So, if the clause authorizes payment to 
either the beneficiary, the executor or administrator, or a relative of insured, it 
is in effect an appointment of the persons described, any one of whom is authorized 
to receive payment in satisfaction of the company’s liability. Jackson v. Metropoli- 
tan Life Ins. Co. (Mo.App.) 294 S.W. 453; Clarkston v. Metropolitan Life Ins. 
Co., 190 Mo.App. 624, 176 S.W. 437. 

[4, 5] There is no evidence in this case showing, or tending to show, bad faith 
on the part of the defendant in making payment to insured’s daughter. Suits upon 
claims of this sort on industrial policies ought not be unduly encouraged. To do 
so would in a large measure defeat the commendable purpose of the facility of pay- 
ment clause. It would almost inevitably result in promoting conflicting claims 
under this sort of policies, and in compelling insurers to resort to bills of inter> 
pleader to protect themselves against payment of the insurance twice, or maybe 
thrice, and thus delay the payment of the insurance indefinitely, and consume the 
insurance with the costs and expenses of litigation, as the conflicting claimants 
quarrel over their respective claims. The facility of payment clause was intended 
to serve a better purpose. The discretion of the insurer in making payment under 
policies of this sort ought not be interfered with by the courts except upon a 
clear showing of bad faith. Longley v. Metropolitan Life Ins. Co. (Mo.App.) 
48 S.W.2d 74; Plummer v. Metropolitan Life Ins. Co., 220 Mo.App. 638, 81 S.W. 
2d 453. 

[6,7] Defendant having made payment to person to whom it was expressly 
authorized to make payment, that is, to a “relative by blood,” the burden was on 
plaintiff to show that the payment was made in bad faith. There being no evidence 
of bad faith, there was no issue for the jury, and the instruction in the nature of a 
demurrer to the evidence was rightly given. 

J8) There is no merit in the suggestion that the promise of defendant's agent to 
make payment of the policies to plaintiff constituted a present election to make 
payment to plaintiff which was binding on defendant. There was no consideration 
whatever for the promise, nor was there any element of estoppel shown. Jackson 
v. Metropolitan Life Ins. Co. (Mo.App.) 294 S.W, 453, , 

[9-11] Plaintiff complains that the court committed error in admitting in evi- 
dence the provisions of the insured’s will. The complaint is put on the ground that 
the will is not pleaded. We regard the complaint as without substantial merit. 
The provisions of the will are admissible because evidentiary of an ultimate fact 
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pleaded. It is neither necessary nor proper to plead evidentiary facts. Banks v. 
Morris & Co., 302 Mo. 254, 257 S.W. 482; Petersen Oven Co. v. Cap Sheaf Bread 
Co. (Mo.App.) 21 S.W.2d 219. 

The Commissioner recommends that the judgment of the circuit court be 
attirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 

On Motion for a Rehearing. 
Sutton, Commissioner. 


Plaintiff insists, on motion for a rehearing, that under the facility of payment 
provisions contained in the policies in suit it was incumbent on defendant to show 
that the daughter of the insured to whom it elected to pay the amount due under 
the policy had incurred expense on behalf of the insured or for her burial. 

It will be observed that the facility of payment provision contained in one of 
the policies gives no option to pay to any person other than the executor or adminis- 
trator, husband or wife, or relative by blood, or lawful beneficiary, and does not 
require that any person to whom payment is made must have incurred expense 
on behalf of the insured or for her burial. That provision therefore need not be 
iurther noticed. 

The facility of payment provision contained in the other policies consists of 
three independent clauses, making the amount due under the policies payable (1) 
to the beneficiary named in the policy, or (2) to the executor or administrator, 
husband or wife, or any relative by blood, or connection by marriage of the 
insured, or (3) to any other person appearing to the company to be equitably 
entitled to the same by reason of having incurred expense on behalf of the insured, 
or for her burial. It was in the discretion of the company to make payment unden 
any one of these clauses. It elected to make payment to a relative by blood, the 
daughter of the insured. If the company acted in good faith in so doing, the 
receipt of the daughter is conclusive and a complete defense. If the company had 
elected to make payment under the third clause, it would have been incumbent on 
it to show that the person to whom payment was made appeared to the company 
to be equitably entitled to payment by reason of having incurred expense on behalf 
of the insured, or for her burial. If a relative by blood, to be entitled to take as a 
beneficiary, must have incurred expense on behalf of the insured or for her burial, 
why should a relative by blood be mentioned at all? If that were so, such a 
relative would be put in the same class with a stranger, and, like a stranger, would 
take, and take only, under the third clause. 

Plaintiff places much reliance on Sylvester v. Metropolitan Life Ins. Co., 255 
Mich. 302, 238 N.W. 234. In that case the company made payment not to a relative 
by blood, but to an utter stranger, to the exclusion of the wife and relatives. The 
policy provided that the amount due under the policy should be paid to the executor 
or administrator of the insured unless payment was made under the facility of 
payment clause. On this policy the administratrix was held entitled to recover, 
notwithstanding the company had elected to make payment to a stranger. Clearly 
that is not this case. 

In McCarthy v. Metropolitan Life Ins. Co., Mo.App., 90 S.W.2d 158, the policy 
provided for the payment of the amount due on the policy to the executor or 
administrator of the insured, unless the company should exercise the right or 
option to make payment under the facility of payment clause. The company made 
Payment to the administratrix. This court held such payment was a completa 
defense against the suit of the insured’s mother. Clearly that is not this case. 

J12, 13) Plaintiff, contrary to his former contention that the will of the insured 
was irrelevant and improperly admitted in evidence, now appears to contend that 
this insurance was by the will of the insured bequeathed to her two daughters, and 
that under the will the administrator c. t. a. is entitled to the insurance. However, 
we are not persuaded that plaintiff is entitled to recover under the facts of this case. 
If the company had in the exercise of its discretion elected to make payment of 
the insurance to the administrator c. t. a., it would then have unquestionably become 
an asset of the insured’s estate, and as such would have passed to the two daughters 
of the insured under her will. The evidence shows, without dispute in the record, 
that the two daughters have received each one-half of the insurance. Plaintiff 
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contends, however, that as administrator c. t. a. he is entitled to recover the 
insurance so that it may be subjected to the payment of the debts of the insured. 
We must here be reminded that the bequest of the insurance, if it passes under the 
will, is a specific legacy, and, as such, is not subject to the payment of debts, and 
may not be touched for that purpose, until the assets of the estate not specifically 
bequeathed are exhausted. Plaintiff has shown no claims allowed against the estate 
except the claim for funeral expenses. He stated that this bill had not been paid 
because he had no funds to pay it with. Yet he does not show the value of the 
estate nor of what it consists. The will shows that the insured was possessed of 
both real estate and personal property. The value of this real estate and personal 
property is not shown. What other property or effects she owned is not shown. 
She specifically bequeathed the insurance to her daughters without charging it with 
the payment of her debts. Plaintiff now insists upon a recovery of the insurance, 
without any showing that the other assets of the estate available for the payment 
of funeral expenses are not amply sufficient for that purpose. Obviously, so far 
as the evidence shows, the only object to be accomplished by this suit is to bring 
the insurance into the estate of the insured in order that it may be paid over to the 
two daughters, under the will, who have already received the full amount of the 
policies, 

As we have said in our original opinion, we repeat, that since defendant made 
payment to a person to whom it was expressly authorized to make payment, that is, 
to a relative by blood, the burden was on plaintiff to show that the payment was 
made in bad faith, and, there being no evidence of bad faith, there was no issue 
for the jury, and the instruction in the nature of a demurrer to the evidence was 
rightly given. 

The Commissioner recommends that the motion for a rehearing be overruled. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The motion for a rehearing is accordingly overruled. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


BENNETT v. ROYAL UNION MUT. LIFE INS. CO. et al. No. 18945. 
Kansas City Court of Appeals. Missouri. Jan. 10, 1938. 
112 Southwestern Reporter (2d) 134. 
2. INSURANCE. 

Ordinarily, a prima facie case is made in action on a life policy where policy 
has been delivered to insured and is in his possession at time of his death, or in 
possession of beneficiary thereafter, by introduction of the policy in evidence and 
proof of imsured’s death and of due notice thereof to insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

4. POLICY LOAN. 

A reinsurer would not be liable on 20-payment life policy where insured pro- 
cured a loan from insurer on policy which practically exhausted cash value thereof 
and turned over proceeds to insurer’s agent with instructions to pay the remaining 
premiums which were not yet due, unless insurer’s agent had authority from insurer 
to accept payment of premiums in advance, so that it hecame bound by its act. 
and the act was within real or apparent scope of agent’s employment. 

(For other cases, see Insurance, Dec. Dig. § 361.) 

6. AGENCY. . 

In action on 20-payment life policy, burden was on beneficiary to show that 
agent to whom payments had been made in advance, but who did not turn payments 
over to insurer, had authority to accept payments in advance of their due dates, 
or to bind insurer and, through it, its reinsurer, by his act in so doing, or that such 
act was within scope of agent’s employment. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

7. AGENCY. 

In action on life policy where insurer had not received advance premium pay- 
ments which had allegedly been made to insurer’s agent, evidence was sufficient 
to show that insurer held out agent as an agent in collection of premiums as they 
became due, or within vear each became due by ratifying agent’s act in accepting 
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such payments, but did not show a holding out of agent as its agent to receive 
premiums in advance of their maturity. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

10. AGENCY. 

\ soliciting agent, with authority to fill out and take applications for insurance 
to deliver policies when issued on such applications, and to collect premiums 
thereon annually as they became due, did not under evidence have authority, aften 
issuance and delivery of policy, to make an insurance contract, to issue a policy, to 
change, vary, or modify any insurance contract, or to bind insurer in any way 
except to collect annual premiums as they became due or within year each became 
due. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

ll. PAYMENT. 

An insurer’s soliciting or collecting agent, with authority to fill out and take 
applications for insurance, to deliver policies when issued on such applications, and 
to collect premiums thereon annually as they became due, had no authority to 
accept payment of premiums in advance of their maturity, and hence payment in 
advance to agent, where such payments did not reach insurer, was not a “pay- 
ment” that would keep the insurance alive. 

(For other cases, see Insurance, Dec. Dig. § 361.) 

17, PAYMENT OF PREMIUM. 

Where time, manner, and place of payment of premiums on life policy were 
fixed by terms of policy, such terms controlled. 

(For other cases, see Insurance, Dec. Dig. $ 186[1].) 

18. PAYMENT TO AGENT 

That soliciting and collecting agent had received annual premiums on life 
policy in installments would not authorize agent to accept payment of premiums 
in advance so as to bind insurer and its reinsurer, where agent accepted payments 
in advance but did not turn them over to insurer. 

(For other cases, see Insurance, Dec. Dig. § 186]3].) 

20. COLLECTION. 

The power of an insurer’s agent to collect an entire annual premium in install- 
ments after it falls due, does not imply authority to collect annual premiums for 
years in advance of dates fixed by terms of policy at which they become due. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

21. SOLICITING AGENT. 

The authority of a soliciting agent is limited by contract of agency and by 
course of conduct of principal holding agent out to public as having authority to do 
certain acts as being within scope of his employment. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

22. SOLICITING AGENT. 

“soliciting agent” of an insurer is merely a “special agent” and generally 
has authority only to solicit insurance, submit applications therefor to insurer, 
and perform such acts as are incident to that power, as well as to deliver policy 
when issued and collect the first premium thereon, and he may bind insurer by 
agreements and representations properly made in connection with the application, 
but ordinarily has no authority to bind insurer in other ways, and such authority 
does not make him a “general agent” with authority to make contracts of insurance 
and to issue policies or to modify and change them. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

23. GENERAL AGENT. 

A “general agent” is ordinarily one who is authorized to accept risks, to agree 
upon and settle terms of insurance contracts, to issue policies by filling out blank 
instruments furnished him for that purpose, to renew policies already issued, and, 
by agreement with insured change, modify and vary terms of such contracts after 
delivery thereof, as distinguished from a “soliciting agent,” who merely procures 
applications, forwards them to other officers of insurer, collects premiums, and 
delivers policies. f 


(For other cases, see Insurance, Dec. Dig. § 88.) 
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24. GENERAL AGENT, 

A person may be a “general agent” as to his powers although he represents the 
insurer in a restricted territory, in which latter aspect he is ordinarily known as a 
local agent. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

25. SOLICITING AGENT. 

A “soliciting agent” ordinarily has no authority after issuance of policy to waive 
or modify any of the terms thereof except where the duties of the agent are 
changed due to the nature and character of business in which insurer is engaged, 
or nature of agent’s duties. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

26. AGENCY FOR INSURER. 

Under statute providing that any person who solicits an application for insur- 
ance upon the life of another shall, in any controversy between insured or his 
beneficiary and insurer, upon such application, be regarded as agent of insurer, a 
general agent with power to solicit, or any other person who solicits and procures 
the application and issuance of a policy thereon, as well as a soliciting agent as 
such, are “agents” of the insurer. Mo.St.Ann. § 5733, p. 4380. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

27. AGENCY. 

Under statute making a soliciting agent agent of insurer in any controversy 
that arises hetween insurer and insured as to acts done by agent in soliciting 
and preparing insurance application, soliciting agent did not become a general agent 
of insurer with unlimited authority to collect premiums in advance of their due 
dates so as to bind company, since statute simply makes agent the agent of the 
insurer as to all acts done by him within actual or apparent scope of his authority. 
Mo.St.Ann. § 5733, p. 4380. 


(For other cases, see Insurance, Dec. Dig. § 186[3].) 
28. VARIATION. 

A soliciting agent cannot vary terms of policy in respect to terms of payment 
of premiums without being authorized to do so by insurer. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 
29. DUTY. 


The same limitations which are applicable on the authority of an agent to 
collect payments due on commercial, or other paper evidencing obligations for 
payment of money, are imposed upon an insurer’s agent with authority to collect 
premiums, notwithstanding the premium is not an “indebtedness” by the insured 
to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

30. ESTOPPEL. ; ; ; 

Insurer and its reinsurer were not estopped to question right of insurer’s agent 
to collect premiums in advance, where payments were not received by insurer under 
evidence showing that insurer had not held out agent as an agent with authority 
to collect premiums in advance of their maturity. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. i 

Action on_a life policy by Virginia C. Johnson Bennett against the Royal Union 
Mutual Life Insurance Company and the Lincoln National Life Insurance Com- 
pany, wherein the plaintiff dismissed as to the Royal Union Mutual Life Insurance 
Company. From a judgment for the defendant, the plaintiff appeals. 

Affirmed. 


Fred F. Wesner and F. M. Ross, both of Sedalia, for appellant. 
Montgomery, Martin & Montgomery, of Sedalia, for respondent. 
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DOBSON v. AMERICAN CENTRAL LIFE INS. CO. No. 19095. 
Kansas City Court of Appeals. Missouri. Dec. 6, 1937. 
Rehearing Denied Jan. 10, 1938. 
112 Southwestern Reporter (2d) 148. 
1. CONSTRUCTION. 


In action on a contract of insurance, if the provisions of contract contain no 
ambiguities, issue must be determined by plain and unambiguous language of the 
contract, but if language is concluded to be ambiguous, then it is duly of court, in 
construing, to give that interpretation that is most favorable to the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

2. AMBIGUITY. 


In construing an ambiguous contract of insurance, court must give to words, 
phrases, and paragraphs that meaning, if possible as will harmonize the whole. 

(For other cases, see Insurance, Dee. Dig. § 146[1].) 

3. COUPON. 

In determining whether a coupon which was attached to life policy could 
be applied on extended insurance from and after premium due date, regardless 
of whether premium had been paid, court was required to look to provisions of 
contract as a whole. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4, EXTENSION. 

Where coupons which were attached to life policy, provided that after 
premium for policy year was paid, “or to apply upon such premium or last 
installment thereof,” insurer would pay insured or beneficiary a certain amount 
and policy provided that coupons could, on maturity, either be used in part 
payment of premiums, drawn in cash, or retained by insured with interest, 
evidence that first three coupons were applied to complete payment of one 
premium, and that next three were accepted by insurer, with remittance to 
insured, to discharge a note which insured had given for another premium, 
showed that insurer construed policy to mean that coupon could be applied to 
payment of premium which was due at time coupon matured, so as to extend 
insurance pro tanto without any other payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

5. EXTENDED INSURANCE. 

Where coupons which were attached to life policy provided that after 
premium for policy year was paid, “or to apply upon such premium or last 
installment thereof,” insurer would pay insured or beneficiary a certain amount 
and policy provided that coupons could, on maturity, either be used in part 
payment of premiums, drawn in cash, or retained by insured with interest, and 
last premium due prior to insured’s death had not been paid, but coupon which 
matured at such premium’s due date was neither used to pay premium nor drawn 
out in cash, amount of coupon was retained by insurer and extended insurance 
so that policy was in force at time of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from Circuit Court, Cass County; Leslie A. Bruce, Judge. 

“Not to be published in State Reports.” 

Action by George M. Dobson against the American Central Life Insurance 
Company, a corporation, to recover on a life insurance policy. Judgment for 
piaintiff for $1,210, including $210 penalty, and defendant appeals. 

Affirmed. 

Robert A. Adams, Crouch & Crouch, of Harrisonville, and Sebree, Sebree & 
Shook, of Kansas City, for appellant. 

Will Hargus, of Harrisonville, and William R. Ross and Hume & Raymond, 
all of Kansas City, for respondent. 

SH AIN, Presiding Judge. 

This is an appeal from a judgment of the circuit court of Cass county, Mo., 
wherein the plaintiff as beneficiary of an insurance policy issued to Margaret 
D. Dobson, the wife of plaintiff, against her death for the sum of $1,000 and 
wherein there was a judgment for the face of the policy and for $210 penalty, 
totaling $1,210. ; 
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Trial was before the court without a jury, and upon a rendition of judgment 
the defendant duly appealed. 


For the purpose of this appeal, there is an agreed statement of facts as 

follows: 

“Agreed Statement of Facts. 
_.. “It is stipulated and agreed by and between the parties hereto that the 
following facts may be taken as true provided other party may introduce other 
and further evidence not inconsistent herewith. 

“(1) On written application of Margaret D. Dobson, dated May 19th, 1926, 
the defendant on or about June 2nd, 1926, approved, issued and delivered to the 
said Margaret D. Dobson, Policy No. 155390 upon her life, copy of said policy 
and application are hereto attached marked ‘Exhibit A,’ and made a part of 
this stipulation; that attached to said policy when it was issued were twenty 
coupons in the following form: 

“After premium for policy year beginning 19— is paid or to apply upon 
such premium or last installment thereof and provided extended term insurance 
has not been granted under policy No. 155390, American Central Life Insurance 
Company’ will pay to the insured thereunder or to the beneficiary in event 
of the death of the insured, Eight and 98/100 Dollars with 4% interest, com- 
pounded annually for each full vear after date herein. 

“Herbert M. Woolen, President. 

“All of said coupons being alike with the exception of the date in the first 
line of each coupon. In the first coupon the date set out was June 2nd, 1927; 
in the second coupon June 2nd, 1928; in the third coupon, June 2nd, 1929; in the 
fourth coupon, June 2nd, 1930; in the fifth coupon June 2nd, 1931; in the sixth 
coupon, June 2nd, 1932, on the seventh coupon, June 2nd, 1933. Coupons eight 
to twenty are immaterial to the decision in this case. 

“(2) The beneficiary named in said policy was George M. Dobson, husband 
oi the insured and plaintiff herein. 

“(3) Insured died on December 8th, 1933. ; ; 

“(4) All premiums on the policy to and including the premium due June 
2nd, 1932, but none other were paid. ; 

“The first six coupons on the policy were surrendered by the insured to the 
defendant company and were paid by said company to insured either in cash or 
applied to the payment of premiums which became due prior to the premium 
which became due June 2nd, 1933. 

“(5) On December 22nd, 1932, a policy loan $57.34 was made by the defend- 
ant company to the insured which amount, with interest paid on said loan to 
June 2nd, 1933 was for the full cash or loan value of the policy and said policy 
thereafter had no cash or loan value nor any value for extended insurance unless 
on June 2nd, 1933, coupon number 7 had a value for that purpose as contended 
by plaintiff in paragraph (7) hereof. Said loan was never paid. 

“(6) The premium due June 2nd, 1933, was never paid. 

“(7) The plaintiff contends that on June 2nd, 1933, without the payment Oo 
the premium due on said date, that coupon number 7 had a value for its pa 
amount; namely $8.98 for the purchase of extended insurance and that sai 
amount was sufficient to carry said policy beyond the date of the death of the 
insured and that said policy was in force at the time of the insured’s death. 

“(8) The defendant’s contention is that said coupon had no value on June 
2nd, 1933, or at any time thereafter because the premium due on said date was 
not paid. 4 . ; 

“(9) If plaintiff's contention is correct the policy was in force at the date 
of the death of the insured and if defendant’s contention is correct said policy 
lapsed prior to the date of insured’s death and was not in force at the time of 


the insured’s death. 
“Will Hargus, 


“William R. Ross, . 
“Attorneys for Plaintiff. 
“Sebree, Sebree & Shook, 
; “Attorneys for Defendant.” 
The material parts of the policy bearing upon the facts as admitted are fully 
set out in the abstract of record filed herein, with the exception of the twentieth 
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coupon of the policy which is supplied by an additional abstract of the record 
filed by the respondent. 

The appellant makes “Assignment of Errors” under three heads. 

As presented under “Points and Authorities,” such reasons as are given to 
claims of error are best set forth as follows: 


“Points “eae 


“Defendant’s declaration of law in the nature of a demurrer requested at the 
close of the evidence should have been sustained. 

“(a) Under the clear and unambiguous terms of the policy a coupon has 
no value until the premiym for the succeeding year has been paid. . 

“(1) The rules for construing insurance contracts. 

“(2) The first premium paid for term insurance expired June 2, 1927, and at 
the end of that period the policy and coupons had no value. 

“(3) The table of values in the policy disclosed that a coupon has no value 
until the premium for the succeeding year has been paid. 

“(b) No support in the authorities for plaintiff's contention that a coupon 
has a value before the premium for the succeeding year has been paid. 


“TI. 


“The court erred in overruling defendant’s motion for a new trial. 
“ 


“The judgment and decision of the Court is against the law under the 
pleadings and evidence. The findings and judgment should have been for the 
defendant.” 

The parties hereto have by stipulation resolved the issue herein to one 
question and a consideration of appellant’s point I and subheads are a sufficient 
assignment from which to give consideration of all questions presented for 
review. 

The issue, briefly stated, is as follows, to wit: Is coupon No. 7, in amount of 
$8.98, due and available to apply on extended insurance from and after premium 
due date of June 2, 1933, regardless of the fact that the premium due on said 
date had not ben paid? 

The respondent contends that said coupon had a value of face amount on 
June 2, 1933, regardless of fact that premium had not been paid. Appellant 
contends that under state of facts the said coupon had no value on June 2, 1933, 
or thereafter, and therefore had no value to be applied on extended insurance. 

The parties agree, in effect, that if respondent’s contention be correct then 
judgment should be affirmed, but if appellant’s contention be correct, then the 
judgment should be reversed. _ 

A conclusion as to the question presented can only be reached by giving 
a construction of the clauses of the contract that are set forth in the abstract 
of the record filed and admitted to be material parts of the contract in so far as 
the issue herein is concerned. ee 

(1, 2] If, upon a consideration of the provisions of the contract, there 
appears no ambiguity, the issue must be determined by the plain and unam- 
biguous language; if so, of the contract. On the other hand, if the language 
of the contract is concluded to be ambiguous, then it becomes our duty in con- 
struing to give that interpretation that is most favorable to the insured. In 
determining as to the ambiguity, we must follow the well-established rule of 
giving to words, phrases, and paragraphs that meaning, if possible, as will 


harmonize the whole. : es 
The above preliminary announcement we conclude does not require citation 


of authority. 

The policy in issue herein is of date, June 2, 1926, and due date of premium 
payment is on June 2d of each succeeding year. All of the premiums up to 
June 2, 1933, had been paid and the insured in paying these premiums had used 
coupons Nos. 1 to 6, and, as premium due on June 2d had not been paid, the 
policy of course was duly lapsed on December 8, 1933, when insured died, unless 
coupon No. 7 was available for extended insurance. 

Coupon No. 7 reads as follows: 

“After premium for policy year beginning June 2, 1933 is paid, or to apply 
upon such premium or last installment thereof, and provided extended term insur- 
ance has not been granted under Policy No. 155390 American Central Life Insur- 
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ance Company will pay to the insured thereunder or to the beneficiary in event 
of the death of the insured, Eight and 98/100 Dollars with 4% interest, compounded 
annually, for each full year after date herein. 
“[Signed] Herbert M. Woolen 
“President.” 

[3] If the above be segregated and considered without relation to the whole 
of the contract of which it is a part, it would merely be a promise to pay based 
upon a condition that never happened. We must, in order to determine, if pos- 
sible, as to whether coupon No. 7 had any money value on June 2, 1933, look 
further as to the provisions of the contract.as a whole. 

In the first place it behooves us, if possible, to determine the source from 
which the $8.98, designated in the coupon, comes. 

Is $8.98 included in the annual premium of $28.98 so as to give an added value 
to the policy of that amount, or is the $8.98 given out of the second and subse- 
quent premiums when paid? 

If the position of the appellant here be upheld, it must be upon the theory 
that the first payment of $28.98 is for a term insurance beginning June 2, 1926, and 
ending June 2, 1927, and that the contract is such that if renewed each succeeding 
year, by payment of $28.98, then $8.98 of said amount would be returned to the 
insured, or, if left, bear interest and in case of death be paid to the beneficiary, 
but that it had no value unless the $28.98 was paid. 

The contract in issue provided as follows: “The Consideration for this policy 
shall be the application therefor and a premium of Twenty-Eight and 98/100 
Dollars for the period terminating June Second, 1927, and a premium of like amount 
payable on said date and annually thereafter during the continuance of this policy.” 

There is nothing in the above language from which even an inference can be 
drawn that the premium for the first year was to be applied any different or for 
any less length of coverage than was the subsequent $28.98 designated premiums. 

We find this further language in the contract, to wit: “The Coupons Attached 
may, as they mature, either be used in part payment of premiums, or drawn in 
cash, or retained by the insured for payment upon presentation at any time with 
compound interest at the rate of four per centum per annum for each full year 
after maturity.” 

There is shown that 20 coupons like No. 7 were attached to the contract. 

It is shown by the evidence that in an adjustment the first three of the coupons 
were surrendered to the insurer to complete payments of premium due June 2, 
1931. 

It appears that the insured secured a loan from the insurer, or, in other words, 
gave a note for the premium due June 2, 1932, and that in October 1932, he sur- 
rendered coupons Nos. 4 to 6, and same were accepted, together with a remittance 
of $1.66, as payment of the premium loan note. 

From a careful consideration of the procedure followed, as shown above, we 
conclude that the insurance company, respondent herein, gave construction to the 
contract to the effect that at each of the due payment dates, after the first, there 
was under the provisions of the contract a sum of $8.98 on hand out of premium 
theretofore paid that was available as part payment on the next year’s stated 
premium. 

The language of the coupon states that as they mature they “he used in part 
payment of the premiums.” 

When the question of when does coupon No. 7 mature is answered, we have 
the key to the solution of the problem presented. 

The appellant itself has, we conclude, answered the question when it accepts 
coupon No. 6 as a matured coupon available for application as partial payment on 
the note given for the 1932 premium. If coupon No. 6 had such maturity as entitled 
it to be used as part payment of the note, it had such maturity as entitled it to be 
used as “part payment” on the premium, just as the contract provides. 

[4] Following the course of reasoning above, we conclude that on June 2, 1935, 
coupon No. 7 in issue had matured so as to be used as part payment on the premium 
of 1933. Tf so, then as same was not used to pay premium nor drawn out in cash 
then the amount was “retained” by the insured and prevails to give extended 
insurance 

So far, we have given interpretation, by consideration of clauses of the contract 
shown in the abstracts of record, from interpretations placed upon the contract by 





Life | Dobson vy. American Central Life Ins. Co. 1111 


the plaintiff, as shown by matters of record of transactions between insurer and 
insured during the lifetime of insured and from facts as shown in a letter in 
evidence by the assistant actuary of the company. 

The appellants in their contention to the effect that coupon No. 7 had no value 
on June 2, 1933, cite Prange v. International Life Insurance Company, 329 Mo. 651, 
46 S.W.2d 523, 525, 80 A.L.R. 950. 


We have above set forth the clause of the contract herein to the effect that the 
consideration shall be the application and a premium of $28.98 for a period termin- 
ating June 2, 1927, and providing for premiums of like amount in the future. 

We now quote the clause in the Prange Case, which is as follows: “ ‘This con- 
tract is made in consideration of * * * the payment of Seven Hundred and 75/100 
Dollars, constituting a payment of premium for term insurance ceasing at noon on 
the 4th day of April, 1923, from which date it may be renewed as an Ordinary Life 
policy by the payment of like sum on said date.’ ” (Italics ours.) 

Appellant cites Vail v. Midland Life Ins. Co., 108 S.W.2d 147, 151, decided by 
Springfield Court of Appeals, but not yet published [in State report]. 

The opinion in Vail vy. Midland Lite Ins. Co., states: “The policy in question 
stated that the contract was issued in consideration of the application ‘and of the 
payment in advance of thirty-three and 95/100 dollars being the premium for the 
first year’s insurance under this policy ending on the 2nd day of April, 1935, 
which is term insurance and for the legal reserve, if any. ” (Italics ours.) 

Authorities are cited by appellant as to rule of construction of insurance con- 
tract wherein it is declared that “the rule of Construction does not authorize a 
perversion of language, or the exercise of inventive powers for the purpose of 
creating an ambiguity when none exists.” 

15] We need not comment on these authorities cited for the reason that we 
conclude that when the contract in issue herein is read as a whole it is free from 
ambiguity. In other words, we hold that under the terms of the contract herein, 
coupon No. 7 had such matured value on June 2, 1933, as to make it available to 
“be used in part payment of premiums or, drawn in cash, or retained by insured 
for payment upon presentation at any time with compound interest for any full 
year after maturity.” Such being true, we conclude that the amount can be applied 
on extended insurance. 

We have referred in our opinion above to transactions that we conclude show 
that the appellant herein has itself so interpreted the policy. 

In addition to what we said above, we add that the letter from the assistant 
actuary of the insurance company, in speaking of the uses made of coupons, says: 
“* * * The proceeds of these coupons, amounting to $30.31 were used to pay 
the premium due June 2, 1931, $28.98, and interest thereon of 43c. The balance 
of the coupon value, 90c was sent to the insured by our check, photostatic copy of 
which is enclosed.” 

It will be readily seen that three coupons of $8.98 amounts to $26.84. These 
coupons are shown to be Nos. 4, 5, and 6. By computing the interest at 4 per cent. 
on No. 4 from June 2, 1927, to September 8, 1931, when surrendered, and on No. 5 
from June 2, 1928, and on No. 6 from 1929 to when surrendered, and add the 
interest to $26.85, and the proceeds will be $30.31. 

According to appellant’s own interpretation, each coupon on premium due date 
had face value to apply on payment of the premium for the next vear, and, if not so 
used, to bear interest from that date. 

Coupon No. 7, in issue, according to the plain language of the contract and 
according to appellant’s own construction of the contract, has a face value of $8.98 
on June 2, 1932, to apply on the $28.98 premium for the year 1933. Further, if the 
insured preferred, he could pay the full $28.98 and not surrender the coupon, in 
which event coupon bore 4 per cent. interest from and after June 2, 1932, until 
surrendered. Such facts being true, the appellant’s contention that coupon No. 7 
had no value on June 2, 1933, is not well taken. 

With the above in mind, the distinction of the contract in the instant case from 
the contracts under consideration in Prange v. International Life Ins. Co. and 
Vail v. Midland Life Ins. Co., supra, hecomes very manifest. The contract in the 
Prange Case provides for the explicit term vear after which date it may be renewed 
as an ordinary life. 

In the Vail case, the first year is clearly term insurance with provision of 
being continued after the first vear as endowment insurance. 
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In neither of the above policies is there any provision that any part of any 
annual premium is other than for insurance coverage of the particular year 
when paid. 

Neither of the above contracts have coupons concerning which there are 
provisions of contract. 


The respondent cites Sterling Mutual Life Ins. Co. v. State National Bank, 
an opinion of the Civil Court of Appeals of Texas, reported in 62 S.W. 2d 541. 

The coupon under consideration in the Texas case differs from the one under 
consideration herein, in that it does not contain the language to the effect that 
coupon was available after premium is paid. We conclude that the ruling in the 
Texas case is sound. However, in fairness to appellant, we must say that it is 
not on all fours with the case at bar. We herein go further than does the Texas 
court, in that there is language in the contract in this case that aids construction 
that was not in the contract under consideration in the Texas court. 


In the case at bar, we conclude that the language of the coupon if given 
literal construction, when taken alone, can only refer to the matters as expressed 
in the coupon alone, and cannot alter or affect the plain language of the contract 
which give an option to the insured to use the matured value of said coupon 
for another purpose than is expressed in the coupon itself,.to wit, “In part pay- 
ment of premium.” The fact that the appellant by the language of the coupon 
agrees to pay insured cash after payment of premium and agrees to pay bene- 
ficiary in event of death does not preclude a further provision of the contract 
te the effect that the coupons attached may, as they mature, be used in part 
payment of premiums. 

It will be noted that words “when matured” or “when due” nowhere appear 
in the language of the coupon. The language of the coupon is plain and explicit 
that, upon happening of certain events, the company will do certain specified 
things. The appellant seeks to determine the date of maturity from the coupon 
itself when there is nothing in its language to enable such question to be 
answered. ; : 

(6) There is ample language in the contract from which to determine the 
question of maturity and value at maturity as well. When an instrument ot 


writing is entitled to be used as a of obligation, it at least becomes 


mature for its purpose, and if on said mature date it be not so used it begins to 
draw interest, then it certainly has value. 

Decisions of other states in support of our conclusions herein are cited. In 
so far as Missouri is concerned, no Missouri case is cited; and we find no 
Missouri case wherein the exact issue herein is considered. 

Based upon the agreed statement of fact and our interpretation of the con- 
tract, we conclude that the judgment should be, and the judgment is accordingly, 
affirmed. 

All concur. 

Bland and Reynolds, JJ., concur. 


COLUMBIAN NAT. LIFE INS. CO. v. WITHERS, Commissioner of Banking 
and Insurance. No. 227. 
Supreme Court of New Jersey. Jan. 31, 1938. 
196 Atlantic Reporter 656. 
POLICY LOAN. 

A form of life policy submitted by foreign insurer doing business within 
state was improperly disapproved on ground that policy permitted taking in 
advance by insurer of interest upon policy loan at rate of 6 per cent., where 
such action did not offend usury laws of state of insurer’s origin, since, when 
insured makes application to insurer of another state for loan upon policy, 
application is either accepted or rejected at domicile of insurer, and loan is 
governed by laws of that state. 4 Comp.St.1910, p. 5704 et seq., § 1 et seq. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 


Certiorari proceeding by the Columbian National Life Insurance Company, 
a Massachusetts corporation, to review an order of Carl K. Withers, Commis- 
sioner of Banking and Insurance of the State of New Jersey, disapproving a 
<n of life policy submitted by the insurance company doing business in New 
ersey. 
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Commissioner’s action set aside. 

Argued January term, 1938, before Bodine, Heher, and Perskie, JJ. 

Osborne, Cornish & Scheck, Abram H. Cornish, and Ervin §. Fulop, all of 
Newark, and Frederick H. Nash, of Boston, Mass., for prosecutor. 

David T. Wilentz, of Perth Amboy, and Louis J. Cohen, of Newark, for 
defendant. 

BopineE, Justice. 

The writ of certiorari brings up for review an order of the commissioner of 
banking and insurance of this state disapproving a form of life insurance policy 
submitted by the prosecutor, a Massachusetts company, doing business in this 
state. The objectionable portion of the policy is that it permits the taking in 
advance by the company of interest upon a policy loan at the rate of 6 per cent. 
The commissioner held that this violated the usury laws of the state of New 
Jersey, 4 Comp.St.1910, p. 5704 et seq., $ 1 et seq. 

The prosecutor has been engaged in the insurance business in New Jersey 
more than thirty-five years. Its policy form has heretofore been approved in 
this and many states of the Union, including Massachusetts, New York, and 
Pennsylvania. Many insurance companies do deduct interest in advance. Such 
action does not offend the usury laws of the state of prosecutor’s origin. It is 
very doubtful whether it offends the laws of this state. Banks, though expressly 
authorized, have done so since earliest times. But it is not necessary for us 
to consider that question, nor is it necessary for us to consider whether an 
advance upon a policy of life insurance is a loan within the usury act, When 
the insured makes an application to an insurance company of another state for 
a loan upon his policy, the application is either accepted or rejected at the 
domicile of the corporation, and the loan is therefore governed by the laws of 
that state. See New York Life Ins. Co. v. Dodge, 246 U.S. 357, 38 S.Ct. 337, 
62 L.Ed. 772, Ann.Cas.1918E, 593. 

The action of the commissioner is set aside. 


GREENFIELD v. MASSACHUSETTS MUT. LIFE INS. CO. 
(SCHAFFER et al., Interpleaders). 
Supreme Court, Appellate Division, Third Department. 
1 New York Supplement (2d) 52. 
1. CHANGE OF BENEFICIARY. 

An insured substituting his two sisters, brother-in-law, and friend as bene- 
ficiaries in place of his estranged wife acted within policy reserving to insured 
the right to change beneficiary with consent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. CONTINGENT INTEREST. | 

The rights of wife existing prior to husband’s death as beneficiary of life 
policy reserving to husband the right to change beneficiary with insurer’s consent 
were contingent and revocable at husband’s will. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. WAIVER. sl 

A life policy requirement that any change of beneficiary was to be with consent 
of insurer was for benefit of insurer only and could be waived by insurer at will. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. CHANGE OF BENEFICIARY. 

As respects change of beneficiary, the rights of all parties claiming proceeds 
of life policy become fixed upon death of insured. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INDORSEMENT. ; ; eo lh alt 
The indorsing of change of beneficiary on life policy is ministerial only. 
(For other cases, see Insurance, Dec. Dig. § 587.) 

6. CHANGE OF BENEFICIARY. 

When an insured has done all within his power to effect a change of beneficiary 
of life policy, the courts will give effect to his intention. 

(For other cases, see Insurance, Dec. Dig. § 587 ) 
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7. CHANGE OF BENEFICIARY. . 

The two sisters, brother-in-law, and friend whom insured named as bene- 
ficiaries of life policy in place of his estranged wife were entitled to proceeds of 
policy where written change of beneficiaries was witnessed and acknowledged and 
was delivered to attorney who prepared change at request of insured on the Sunday 
on which insured died, and attorney gave notice thereof to insurer on the following 
Monday, notwithstanding that under instructions from insurer the written change 
was not forwarded to insurer for several days. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Special Term, Sullivan County. 

Action by Blume Greenfield, also known as Becky Greenfield, against the Massa- 
chusetts Mutual Life Insurance Company, as to whom the action was discontinued, 
and Lottie Schaffer and others, who were brought in by interpleader. From an 
order directing summary judgment in favor of the interpleaded defendants, and 
from the judgment entered on such order adjudging that the interpleaded defendants 
were entitled to the proceeds of an insurance policy, and directing payment thereof 
to them, the plaintiff appeals. 


Order and judgment affirmed. 


Argued before Hill, P. J., and Rhodes, McNamee, Heffernan, and Bliss, JJ. 

Milton E. Glickman, of South Fallsburg, for appellant. 

Miller & Miller, of New York City, for respondents. 

Buss, Justice. 

This action was originally brought against the Massachusetts Mutual Life 
Insurance Company to recover on a life insurance policy issued hy it on the life 
of plaintiff's husband, Samuel Greenfield. The other defendants were brought in 
by interpleader. The defendant insurance company has paid into court the amount 
of the policy and the action has been discontinued as to it. The action therefore 
has resolved itself into a contest between appellant, who was the original bene- 
ficiary under the policy, and the respondents, who were named in an attempted 
change of beneficiaries made by the assured prior to and on the day of his death. 
The appellant was the wife of the assured but had been separated from him for 
several years. Of the new beneficiaries Ella Mandel and Lottie Schaffer were 
sisters, Sam Schaffer a brother-in-law, and Sadie Greenstein, a friend, of the 
insured. 

March 14, 1937 fell on a Sunday. On that day the insured, who then was in 
a hospital in New York City, executed an assignment to the respondents of all 
of his interest in the policy and a change of beneficiary which substituted the 
respondents as the new beneficiaries. On the motion for summary judgment the 
proof shows that the attorney who prepared the change and superintended its 
execution did so at the request of the deceased. The change itself is int writing: 
witnessed and acknowledged. While the affidavits used in the court below are 
meager as to the exact circumstances surrounding the execution and delivery of 
the change by the insured, the attorney states that he made attempts to communicate 
with the insurance company both on the day of death and on the following day, 
to advise them of the change. Insured died some time after the execution of the 
change, but on the same day, Sunday, March 14, 1937. The attorney says that he 
reached the company hy telephone on March 15, 1937, and notified it of the change. 
The record also contains a letter written on March 15, 1937, by the attorneys, to 
the insurance company, stating that the change was executed at the hospital and 
insured died thereafter, that the attorneys have the original instrument of change 
of beneficiary in their possession and expect to get the policy within the next few 
days. Proofs of death were then sent by the insurance company to the attorneys 
with the request that they be executed and returned, together with the policy and 
the original instrument of change of beneficiary. 

[1-6] The right to change the beneficiary with the consent of the company was 
reserved by the insured in the policy. He was clearly acting within this right when 
he substituted the respondents in the place of his estranged wife. Whatever rights 
she had before his death were contingent and revocable at his will. Schoenholz \ 
New York Life Ins. Co., 234 N.Y. 24, 136 N.E. 227. The policy requirement that 
any change of beneficiary was to be with the consent of the company was for the 
henefit of the insurer only and it might waive it at will. Rothstone v. Norton 


231 App.Div. 59, 246 N.Y.S. 354, affirmed 256 N.Y. 601, 177 N.E. 157; Donnelly v. 
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Burnham, 86 App.Div. 226, 83 N.Y.S. 659, affirmed 177 N.Y. 546, 69 N.E. 1122; 
Baley v. Prudential Ins. Co. of America, 147 Misc. 488, 263 N.Y.S. 244. The rights 
of all parties became fixed and unalterable upon the death of the insured. Fink v. 
Fink, 171 N.Y. 616, 64 N.E. 506; Schoenholz v. New York Life Ins. Co., supra. 
The indorsing of the change of beneficiary upon the policy is ministerial only, 
Baley v. Prudential Ins. Co. of America, supra; White v. White, Sup., 194 N.Y.S. 
114, and when an insured has done all within his power to effect a change the courts 
will give effect to his intention. Luhrs y. Luhrs, 123 N.Y. 367, 25 N.E. 388, 9 
L.R.A. 534, 20 Am.St.Rep. 754; Lahey v. Lahey, 174 N.Y. 146, 66 N.E. 670, 61 
L.R.A. 791, 95 Am.St.Rep. 554; Rothstone v. Norton, supra; In re Chatham Phenix 
National Bank & Trust Co., 232 App.Div. 598, 251 N.Y.S. 43; Baley v. Prudential 
Ins. Co. of America, supra; Stewart v. Stewart, 90 Ind.App. 620, 169 N.E. 593. 
“It may, however, be safely said to be a well established proposition of the law 
that where an insured, in attempting to change the beneficiary in his certificate 
or policy, has done everything in his power to conform to prescribed conditions 
and formalities, but dies before completion thereof, the desired change will be 
deemed effected so as to cut off the contingent rights of the deposed beneficiary, 
especially if all that remains to be done is some purely ministerial duty on the 
part of the officers or agents of the insurer.” Couch on Insurance, § 323. It has 
even been held that the mere execution of a written change of beneficiary was 
sufficient to effect the change. Arrington v. Grand Lodge of Brotherhood of 
Railroad Trainmen, 5 Cir., 21 F.2d 914, was a case very similar to the one at bar 
The insured had a policy of life insurance with the Grand Lodge and his sister 
Ruby Ingett (now Arrington) was named as beneficiary. He then married Ethel 
Smith. On December 24, 1923, at about noon he was injured in a railroad wreck, 
both of his legs were amputated, and he died at about 6:30 p. m. on the same 
day. Subsequent to his injury he executed a paper which among other things 
stated that he wanted his wife to have this insurance. A bill of interpleader was 
instituted by the Grand Lodge against both the sister and the widow. By the 
terms of the insurance certificate and the constitution of the Brotherhood, which 
was made a part thereof, it was provided that the printed transfer on the cer- 
tificate should be sighed by the member desiring to transfer the beneficiary cer- 
tificate, that the same should then be sent to the secretary and treasurer, through 
the secretary of a lodge, that all transfers should be made upon the books of the 
Grand Lodge under the direction of the grand secretary and treasurer, and that 
transfers made in any other manner should be null and void. The paper attesting 
the change of beneficiary was also probated as a will of the insured and thd 
report of the case is silent as to any efforts having been made by the insured to 
communicate his intention to change the beneficiary to the insurer before his death. 
Nevertheless, the court sustained the claim of the widow, saying that the insured 
had the right to terminate the interest of the deposed beneficiary without her 
consent, that the provisions as to the manner of effecting the transfer were entirely 
between the insurer and the insured and for the benefit of the insurer alone, that 
no one other than the insurer had the right to question the sufficiency of the instru- 
ment which effected a change of beneficiary on the ground of noncompliance with 
the provisions of its constitution as to the manner of effecting such change, the 
change could he effected by parol or by a written instrument manifesting the 
insured’s intention to change the beneficiary. The court further held that in the 
absence of any objection by the insured as to a manner effecting the change of 
beneficiary, an instrument in question was effective to accomplish that result. 

[7] But we do not need to go as far as that in this case, although we ought 
not to hesitate to do so if it were necessary. Insured’s intent to change the bene- 
ficiary is undisputed and should not be defeated. Apparently after the execution 
of the change it was delivered to the attorney and the attorney gave notice of the 
change to the insurance company on the first business day thereafter, which was 
as soon as it was possible for him to do so. Under instructions from the company 
the written change itself was not forwarded to the company until several days 
after the date of death, but it is apparent that the insured himself did all that he 
could while alive to effectuate the change and his intention should not be defeated 
because the attorney followed the instructions of the insurance company as to 
sending the change to it. When the insured executed the change and put it in 
the way of transmittal to the insurance company, he did all that was humanly 
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possible tor him to do because he was then upon his deathbed. He had thus com- 
pleted all that was necessary or possible on his part to bring about the change. 
The order and judgment should be affirmed, with costs. 
Judgment and order affirmed, with costs. All concur. 


GOLAS v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. Jan. 12, 1938. 
1 New York Supplement (2d) 383. 
1 MEDICAL EXAMINATION. 

In action on life policy, charge that jury could not consider whether insured 
had been examined by insurance company physician before issuance of policy 
«n question of soundness of insured’s health when policy was issued consituted 
reversible error. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. GOOD HEALTH. 

In action on life policy, testimony that insured had been examined by insur- 
ance company physician before issuance of policy was competent on question 
of insured’s soundness of health at time insured was examined and policy issued. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Action by Anthony Golas, as administrator, etc., of Wladyslawa Golas, 
deceased, against the Metropolitan Life Insurance Company to recover on a 
life insurance policy. Judgment for defendant, and plaintiff appeals. 

Reversed on the law, and a new trial granted. 

Argued before Sears, P. J., and Crosby, Cunningham, Taylor, and Dowling, 
JJ. 

Per Curiam. 

Harry A. Rachlin, of Buffalo, for appellant. 

Dudley, Stowe & Sawyer and Mason O. Damon, all of Buffalo, for 
respondent. 


[1, 2] Our reversal is on the sole ground that the court erred in charging in 
effect, at the instance of the defendant, that the jury could not consider at all 
whether the insured had been examined by a company physician before the 
issuance of the policy. This testimony was competent on the question of the 
soundness of health of the insured at the time she was examined and on the 
date the policy was issued. Mutual Life Insurance Co. of New York v. Long, 12 
Ohio App. 252; Id., 31 Ohio C.A. 49; 109 A.L.R. 926, 927; Cyclopedia of Insurance 
Law (Couch) vol. 8, § 2247, p. 7338; Gamble v. Metropolitan Life Ins. Co., 95 
S.C. 196, 78 S.E. 875, 876; Baker v. Metropolitan Life Ins. Co., 106 S.C. 419, 91 
S.E. 324, 325. (The judgment is for the defendant in an action to recover on a 
life insurance policy.) 

Judgment reversed on the law and a new trial granted, with costs to the 
appellant to abide the event. 


PHOENIX MUT. LIFE INS. CO. v. KLAW et al. 
Supreme Court, Special Term, New York County. Dec. 31, 1937. 
1 New York Supplement (2d) 391. 
1. EXEMPTION. 


Statute providing that, if insurance is effected by any person on own life 
in favor of person other than himself, beneficiary shall be entitled to its proceeds 
and avails against creditors and representatives of insured, is retroactive and 
applies to pre-existing policies. Insurance Law, § 55-a. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Interpleader action by the Phoenix Mutual Life Insurance Company against 
Joseph Klaw, as executor of the last will and testament of Marc Klaw, deceased, 
and Joseph Klaw, as committee of the person and property of Marc Klaw, Jr., 
an incompetent. On executor’s motion for judgment on the pleadings directing 
payment to him of the fund on deposit with the court. 

Executor’s motion denied, and judgment on pleadings granted in favor of 
committee of the incompetent. 

Elias M. Felig, of New York City, for defendant Joseph Klaw. 

Hollander & Bernheimer, of New York City (Sydney J. Schwartz, of New 
York City, of counsel), for National Surety Corporation. 
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Stanley F. Hemlin, of New York City, special guardian for Mare Klaw, Jr. 

PEcoRA, Justice. 

In this interpleader action, the defendant executor has moved for judgment 
on the pleadings directing payment to him of the fund now on deposit with 
the court. 

On November 28, 1905, the plaintiff issued two insurance policies on the life 
of Mare Klaw in the sums of $15,000 and $10,000, respectively. The policies were 
payable to Marc Klaw, Jr., the son of the insured, as beneficiary. Upon the 
death of Mare Klaw, there was to be paid to the beneficiary on each policy, 
respectively, the sums of $750 and $500 per annum, for a period of twenty years, 
and a like sum annually until the death of the beneficiary. 

The insured died in England on June 14, 1936, and Joseph Klaw, his son, was 
duly made the executor of his estate. Thereafter, on November 27, 1936, Marc 
Klaw, Jr., the beneficiary under the insurance policies, was adjudged an incom- 
petent in the Supreme Court, Queens County. His brother, Joseph Klaw, was 
appointed as his committee. 


Apparently the policies had been written on a twenty-year payment life 
plan, because they had become fully paid up in November, 1925. Subsequent to 
that date dividends were permitted to accumulate in the hands of the plaintiff. 
At the time of the death of the insured the aggregate of such accumulations 
was $3,739.51. Neither policy contains any provision concerning the distribution 
of these dividends. The plaintiff, being in doubt as to whether the dividends 
should be paid to the executor or the committee of the beneficiary, commenced 
this action of interpleader, joining both parties as defendants. By an order of 
this court, dated April 13, 1937, the plaintiff was permitted to deposit the sums 
in dispute, with the clerk of the county of New York, and was allowed $15 for its 
costs and disbursements. As Joseph Klaw is both the executor of the estate of 
the deceased and the committee of the incompetent beneficiary, he applied for 
the appointment of a special guardian for the incompetent. Such special guar- 
dian was appointed on July 24, 1937. Both the special guardian and the executor 
have answered, each demanding judgment that the fund deposited in court be 
paid to him. 

The question presented here is solely one of law, namely: Do the accumu- 
lated dividends belong to the insured’s estate, or do they pass to the beneficiary 
under the policies? 

Section 83 of the Insurance Law contains provisions for the distribution of 
surplus to policyholders, and for the manner in which policyholders may exer- 
cise the various options described therein. However, by its very terms section 
83 applies to “every policy issued on or after the first day of January nineteen 
hundred and seven.” The policies involved herein were issued in November, 1905. 
Consequently section 83 cannot be used as a basis for decision. The statute 
existing prior to the enactment of section 83 of the Insurance Law concerning 
the distribution of surplus to policy holders, gives no clue to the determination 
of the problem presented, chapter 690, § 83, Laws 1892. 

It is urged that, since the policies are silent as to the disposition of the 
dividends, and since no statutory rule commands a conclusion, the dividends 
should be treated in the same fashion as ordinary cash dividends on capital stock 
which has been specifically bequeathed. Thus the proceeds of the policy would 
go to the beneficiary and the dividends to the estate of the decedent. s 
Matter of Kernochan, 104, N.Y. 618, 11 N.E. 149; Ford v. Snook, 205 App.Div. 
194, 199 N.Y.S. 630. This argument would be tenable were it not for section 
53-a of the Insurance Law, chapter 468, § 1, Laws 1927, which I believe is con- 
trolling. Section 55-a provides: “If a policy of insurance, whether heretofore or 
hereafter issued, is effected by any person on his own life, * * * in favor of a 
person other than himself, * * * the lawful beneficiary * * * thereof, other than 
the insured or the person so effecting such insurance, or his executors or adminis-/ 
trators, shall be entitled to its proceeds and auails against the creditors and repre- 
sentatives of the insured.” (Italics mine.) 

_ [l, 2] This section is retroactive and applies to pre-existing policies. Bil- 
lings v. Lynch, 161 Misc. 496, 292 N.Y.S. 344. None of the reported decisions of our 
courts construing section 55-a and its applicability to dividends is directly in 
point, since they do not involve a situation where the insured has died, but relate 
solely to conflicting claims between creditors of the insured and prospective 
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beneficiaries of the policies. The opinions rendered nevertheless indicate the 
policy of the courts is to give a liberal interpretation to that section. 


Most closely analogous is Robro Realty Corporation v. Lazarus, 161 Misc. 
610, 613, 291 N. Y. S. 678, 681. There the creditor of the insured served a third- 
party order on the insurance company. On a motion to vacate, it was contended 
that the dividends did not belong to the judgment debtor, the insured. No 
election had been made by the insured to have the dividends applied on premiums 
or to have them paid in cash to the insured. Neither was any customary pro- 
cedure established. The court held that the dividends were not property of the 
insured. The court there said: “Dividends such as are of concern on these 
applications should be considered exempt, under section 55-a of the Insurance 
Law, so long as they are not appropriated to the use of the debtor, the insured. 
They are fruits of the insurance contracts and tend to protect the interests of 
the beneficiaries in an emergency. The results which have been arrived at by 
the courts in cases of the kind are eminently just, and indicate the policy of the 
law as shown by the spirit, if not the letter, of the statute.” 

In Randick Realty Corporation v. Moseyeff, 147 Misc. 618, 619, 263 N.Y.S. 
440, 441, the court said: “The question presented for determination here is 
whether such dividends are exempt under section 55-a where the insured has 
failed to elect to receive such dividends in cash but has elected to have same 
right in said dividends in the insured, the insured must first elect to receive same 
in cash.” 


In New York Plumbers Specialties Co., Inc., v. Stein, 140 Misc. 161, at page 
163, 250 N.Y.S. 220, 222, the court said, per Mr. Justice Callahan: “The courts 
have decreed that a liberal interpretation should be placed on section 55-a. 
Chatham Phenix Nat. Bank & Trust Co. v. Crosney, 251 N.Y. 189 [167 N.E. 
217}. Ordinary cash dividends on capital stock payable to a debtor would 
unquestionably create a property interest that might be reached by creditors. 
Whether or not the courts would consider dividends due under a life insurance 
policy in the same light when the policy is payable to a third person as bene- 
ficary where the assured has various options with respect to the use to which 
the dividends may be put, is not certain. Jt might well be that the courts would 
determine that unless the assured exercised his option to have such dividends 
payable to him in cash they would be exempt from the attachment by creditors 
provided no intent to defraud was shown.” (Italics mine.) 

In re Keil, D.QN.Y., 1936, 16 F.Supp. 862, affirmed 2 Cir., 1937, 88 F.2d 7, 
certiorari denied Duberstein v. Keil, 301 U.S. 708, 57 S.Ct. 941, 81 L.Ed. 1362, 
dividends had accumulated to the credit of a policy on the life of the bankrupt 
pursuant to an option in the policy exercised by the insured, The option in 
terms provided: “Such accumulated dividends * * * may be withdrawn in cash 
by the Insured on any anniversary of the Policy or shall be payable at the maturity 
of the Policy to the person entitled to its proceeds.” 

The court held that section 55-a was intended to exempt these accumulated 
dividends. 

In 242 West 38th Street Corporation v. Meyrowitz, 162 Misc. 488, 293 N.Y.S. 
708, affirmed without opinion 248 App.Div. 708, 290 N.Y.S. 109, the insured had 
exercised an option in the policy similar to that In re Keil, supra. But the 
court reached the opposite conclusion. However, neither that case, nor In re 
Keil, supra, was concerned with “proceeds and avails” of a policy payable 
upon the maturity of the policy, namely, upon the death of the insured. 
Undoubtedly, this distinguishing feature would have affected the result in 242 
West 38th Street Corporation v. Meyrowitz, supra. Another distinction is 
that in both of those cases there had been a specific election by the insured. 
Here no election was provided for in the policy, nor was any exercised. 

[3] 1 therefore hold that the dividends deposited by the plaintiff in this 
action are part of the “proceeds and avails” of the policies of insurance, and as 
such the beneficiary of the policies is entitled to them as against the “creditors 
and representatives of the insured” in accordance with section 55-a of the Ins- 
urance Law. The executor’s motion is denied and judgment on the pleadings 
is granted in favor of the defendant committee of Marc Klaw, Jr., incompetent. 
Settle order. 
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LANGE v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. Dec. 29, 1937. 
1 New York Supplement (2d) 821. 
1. OPTIONS. 


The rights of insurer and insured, under lapsed life policy which provided 
for optional methods of settlement upon application by owner or assignee within 
three months of lapse, became fixed by insured’s death within three months’ period 
without option having been exercised and beneficiary's right to enforce death 
claim immediately came into being. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

2, ELECTION. 

Under life policy providing that upon lapse thereof for nonpayment of premium 
the owner or assignee should upon written request within three months of lapse 
be entitled to one of three options therein described, the right of election ter- 
sminated upon insured’s death within three months’ period without option having 
been exercised and did not pass to the beneficiary, in absence of specific authoriza- 
tion in the policy or statute. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. OPTIONS. 

Under statute providing that if a lapsed life policy does not direct what 
optional method of settlement shall become operative in default of selection by 
owner the policy shall be continued in force at full amount for as long as surrender 
value will purchase nonparticipating temporary insurance, where policy provided 
for a choice of options by owner or assignee within three months of lapse and 
for automatic conversion into paid-up endowment insurance on default of selec- 
tion by owner, but insured died within three months of lapse without exercising 
an option, beneficiary became entitled to full amount of policy less indebtedness 
pursuant to the statutory direction. Insurance Law, § 88. 

(For other cases, see Insurance, Dec. Dig. § 366.) 


Appeal from Albany County Court. 

Action by Beatrice Lange against the Metropolitan Life Insurance Company 
on a policy of life insurance. From an order entered in the Albany County Clerk’s 
Office striking out the defense in defendant’s answer in so far as it related 
to the first cause of action alleged in the complaint and directing summary judg- 
ment for the plaintiff, and from judgment entered thereon, the defendant appeals. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, McNamee, Crapser, and Bliss, JJ. 

Martin T. Nachtmann, of Albany, for appellant. 

Solomon M. Gilens, of Albany (Borden H. Mills, of Albany, of counsel), for 
respondent. 

Ruopes, Justice. 

The action is brought to recover the full amount of a lapsed policy of life 
insurance less indebtedness of the insured to the insurer. 

The question presented is whether the provisions of section 88 of the Insurance 
Law govern; if so, then the full amount of the policy, less indebtedness, is pay- 
os if not, then there is payable a much less amount as fixed by option (b) of 
the policy. 

The defendant heretofore issued an endowment policy insuring the life of 
Victor H. Lange, for the sum of $5,000; the policy bearing date April 21, 1925, 
and providing for annual premiums for 58 years from the date of issue or until 
prior death. The annual premiums were paid until April 21, 1935; the premium 
for that year was not paid upon its due date nor within the grace period of 
thirty-one days thereafter, provided for hy the policy. The policy, therefore, 
lapsed, except as to the options and values after lapse as provided by its terms. 

The insured had previously borrrowed of the insurer, securing his indebtedness 
by the policy; the amount of such indebtedness at the time of the lapse being 
$467.16. This was the state of affairs when the insured died on June 13, 1935. 

The policy provides that in case of lapse after the payment of premiums for 
two full years thereon. “The Owner hereof or the Assignee of record, if any, 
upon written request filed with the Company at its Home Office, together with 
the presentation of this Policy for legal surrender or endorsement within three 
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months after the due date of any premium in default, shall be entitled to one 
of the following options :” 

(a) Cash surrender value. 

(b) Paid-up endowment insurance. 

(c) Paid-up term insurance. 

(The amount and value of each of these options is less than the full amount 
of the policy.) 

The policy then provides “If the Owner or the Assignee of record, if any, 
shall not avail himself of one of the foregoing options, in the manner hereinbefore 
provided, within three months after the due date of the premium in default, 
this policy will be continued by the Company, for a reduced amount of non- 
participating Paid-up Endowment Insurance, as provided under Option (b) above.’ 

Section 88 of the Insurance Law, so far as pertinent, is to the effect that if 
any such policy of life insurance “shall, by its terms, lapse or become forfeited 
for the nonpayment of any premium * * * the reserve on such policy * * * 
together with the value of any dividend additions upon said policy, after deducting 
any indebtedness to the company * * * shall upon demand not later than three 
months after the date of lapse with surrender of the policy be applied as a 
surrender value as agreed upon in the policy, provided that if no other option 
expressed in the policy be availed of by the owner thereof, and if the policy itself 
does not direct what option shall become operative in default of selection by 
the owner, the same shall be applied to continue the insurance in force at its 
full amount * * * so long as such surrender value will purchase nonparticipating 
temporary insurance.” 

The reserves and additions to the policy were sufficient to pay for and continue 
the insurance at its full amount less the outstanding indebtedness of the insured 
for a term extending beyond the date of his death, and the court below held 
that plaintiff was entitled to such amount bv virtue of the provisions of the 
Statute. 

The appellant insists that this construction is erroneous, arguing that the 
statute by its terms has no aponlication if the policy itself directs what option 
shall become operative in default of selection by the owner; that by the terms 
of the policy, in default of election by the owner or assignee, the policy will 
be continued by the company for a reduced amount of nonparticipating paid-up 
endowment insurance, as provided under option (b), above; that the insure: 
having failed to exercise his election, this provision automatically became effectiv 
and that the entire liability of the company was to provide such paid-up endowment 
insurance or to pay its equivalent in cash. 

(Aside from the strict terms and provisions of the policy and purely as a 
gratuitous concession to the insured, appellant makes the statement that there 
was sufficient reserve after deducting the indebtedness of the insured to procure 
term insurance amounting to $436 which, with interest thereon, amounted to 
$440.01; that this sum represents the full amount of defendant’s obligation under 
the policy terms, which amount defendant tendered to plaintiff and which tender 
was refused.) 

The policy provides for the automatic taking effect of option (hb), after a 
lapse, in case of the failure of the owner or his assignee to exercise an election 
as to the option desired. 

The policy does not in terms specifically provide for an election by the bene- 
ficiary in case of the death of the insured within the three months permitted 
to the insured to exercise an election, but the appellant insists that upon the death 
of the insured the beneficiary became the owner of the policy and thus as owner 
became entitled to exercise an election as to which option she would accept: 
that she, thus having the right to exercise an election and having failed so to 
do, option (b) of the policy automatically hecame effective and operative. 

The decisions of different states are not in agreement as to whether the right 
of election terminates with the death of the insured or upon such death passes 
to the beneficiarv. ’ 

Fach counsel in the present case has cited decisions from other states tending 
to support the position asserted in behalf of his client. A discussion of those 
cases would prove of little assistance here. A review of manv of the authorities 
is to he fond in Pacific States Life Ins. Co. v. Brvce. 10 Cir. 67 F.2d 710 
713, 91 A.T.R. 1446. Tn that case it was held that the right of election terminated 
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with the death of the insured. A part of the footnote to the opinion in that case 
states: “For the reasons stated in the opinion, we do not feel that we are presently 
called upon to go further than to note that the weight of authority is opposed 
to the view that a beneficiary may exercise a policy option after the death of 
the insured.” 

Counsel for the appellant herein states that he bases his contention that 
the beneficiary had the right to elect after the death of the insured upon two 
cases, Wheeler v. Connecticut Mut. Life Ins. Co., 82 N.Y. 543, 37 Am.Rep. 594, 
and Bartholomew vy. Security Mut. Life Ins. Co., 140 App.Div. 88, 124 N.Y.S. 
917, affirmed 204 N.Y. 649, 97 N.E. 869. These cases do not uphold his construc- 
tion. 

In Wheeler v. Connecticut Mut. Life Ins. Co., supra, the policy had been 
assigned by the insured, and the insured defaulted in payment of premium. The 
policy provided that in case of such default the company would grant a paid-up 
policy for such amount as the then present value of the policy would purchase! 
provided the policy be transmitted to and received by the company and application 
be made for such paid-up policy within one year after default. The insured died 
within one year after default and the assignee made demand for such paid-up 
policy. It was held that the assignee stood in the place of the insured and was 
entitled to a paid-up policy or its value. 

3artholomew y. Security Mutual Life Ins. Co., supra, does not reach the 
point here involved; in fact, it is to some extent an authority in favor of the 
plaintiff. In that case the insured defaulted in the payment of premium and died 
within six months thereafter. The beneficiary gave notice of death to the insuret 
and brought action to recover for the full amount of the policy, basing the right 
thereto on section 88 of the Insurance Law, which then provided that upon such 
default the reserve applicable to such policy might be applied either to continue 
the policy in force or to purchase paid-up insurance at the option of the insured. 
The court held that death had fixed the rights of the parties: that the beneficiary 
was entitled to demand the more favorable of the two alternatives allowed by 
the statute. 


{1, 2] In the case at bar the rights of the insurer and the insured under the 
policy became fixed by the death of the insured and the right of the heneficiary 
to enforce the death claim immediately came into being. In the absence of specific 
authorization in the policy or the statute, no right of election as to the policy 
options passed to her; to hold otherwise would require the interpolation into the 
policv of language it does not contain. 

{[3] The conclusion is that the beneficiary had no right of election; that the 
policy fails to provide a method of payment in case of death of the insured 
without having exercised his election; that the provisions of section 8&8 of the 
Insurance Law apply; that thereunder plaintiff was entitled to a paid-up policy 
or the value thereof less the indebtedness of deceased: and that the order and 
judgment below were proper. 

The judgment should be affirmed, with costs. 

Order and judgment affirmed, with costs. 

Hill, P. J., and McNamee, Crapser, and Bliss, JJ., concur. 


PEARSON v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 752. 


Supreme Court of North Carolina. Jan. 5, 1938. 
194 Southeastern Reporter 661. 
2. EMPLOYMENT. 

In a group life insurance policy providing that insurance of employee auto- 
matically ceases on termination of his employment, except that employer may 
elect that all insured employees who are temporarily laid off, given leave of absence, 
or disabled or retired on pension, shall be considered to he in employment of 
employer subject to conditions relating to total and permanent disability, the word 
“employment” refers to status of employee rather than contractual relation existing 
between employer and employee, and includes employees working under a_ hiring 
indefinite as to the term of its continuance, and indicates a continuous right to 
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stated benefit until contract relation is terminated by employee’s withdrawal, or 
discharge by employer with notice to other party. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. EMPLOYMENT. 

When an employee is temporarily absent, is temporarily laid off, or is absent 
on leave, his relationship as “employee” cannot be terminated by employer without 
notice to employee under group life insurance policy providing that insurance auto- 
matically ceases on employee’s termination of employment, except that employer 
may elect that insured employees who are temporarily laid off or given leave of 
absence, or are disabled or retired on a pension, shall be considered to be in employ- 
ment of employer during such period, subject to conditions relating to total per- 
manent disability. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

4. TERMINATION. 

Where employee discontinues his status as such by his own acts, employer 
is not required to give him notice of termination of employment to terminate 
employee’s rights under group life insurance policy providing for automatic ter- 
mination of policy on termination of employment. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

5. TERMINATION OF EMPLOYMENT. 

Conviction for operating motor vehicle while intoxicated, of employee who 
was committed to work on county road for six months, terminated his employment 
so as to terminate his rights under group life insurance policy to which both he 
and employer contributed, where employer had general rule that employment should 
automatically terminate on sentence of employee to imprisonment, and convicted 
employee knew of rule, and there was therefore no duty on employer to notify 
insured employee or his beneficiary that relationship had been discontinued as 
prerequisite of terminating liability on certificate. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

6. TERMINATION OF EMPLOYMENT. 

Provision of certificate and of master group life insurance policy that, in 
case of termination of employment, employee should be entitled to have issued 
to him, without further evidence of insurability, on application and payment within 
31 days of premium applicable to class of risk involved, a policy of life insurance 
in any one of forms customarily issued, did not extend insurance 31 days after 
termination of employment, but merely granted insured employee a_ privilege 
or option under conditions therein stipulated, and, insured not having exercised 
option by applying for policy or paying prescribed premium, there could be no 
recovery where insured died on third day after his conviction terminated policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from Superior Court, Forsyth County; Frank S. Hill, Special Judge. 

Civil action by Mary Pearson, as beneficiary, against the Equitable Life 
Assurance Society of the United States, to recover $500, the face value of a 
certificate of insurance issued to Edward C. Pearson under a group life insurance 
policy issued by the defendant to the R. J. Reynolds Tobacco Company. There 
was a judgment of nonsuit entered at the conclusion of all the evidence, to which 
plaintiffs excepted and appealed. 


Affirmed. 

This is a civil action instituted by the plaintiff to recover the sum of $500, 
the face value of a certificate of insurance issued to Edward C. Pearson under 
a group life insurance policy issued by the defendant to the R. J. Reynolds 
Tobacco Company. The plaintiff is the beneficiary named in the certificate. There 
was a judgment of nonsuit entered at the conclusion of all the evidence, to which 
the plaintiff excepted and appealed. 

John D. Slawter and Richmond Rucker both of Winston-Salem, for appellant. 

Manly, Hendren & Womble, of Winston-Salem, for appellee. 

Per Curiam. 

There is no substantial controversy about the facts in this case. The defendant 
issued to the R. J. Reynolds Tobacco Company its group life insurance policy 
with total and permanent disability provisions, insuring the lives of the employees 
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of said tobacco company. The deceased, Edward C. Pearson, son of the plaintiff 
worked continuously for the R. J. Reynolds Tobacco Company, from December 
3, 1929, through July 17, 1936, save and except when he was temporarily absent 
from his employment for a few days at various times during said period. A 
certificate of insurance dated December 3, 1929, was issued to him in the sum 
of $500, payable to the plaintiff as beneficiary, upon the death of the said Edward 
C. Pearson. This certificate was issued subject to the terms and conditions of 
the master policy. 

Edward C. Pearson, the employee, was on July 20, 1936, convicted in municipal 
court of the city of Winston-Salem on the charge of operating a motor vehicle 
upon the public highways of the state while under the influence of intoxicating 
liquors. He was on said date committed to jail, to be assigned to work the public 
roads of said county for a term of 6 months. On July 23, 1936, while serving 
said sentence he died suddenly as the result of sunstroke. 


The contract of insurance was entered into by and between the defendant and 
the R. J. Reynolds Tobacco Company and the defendant and the said tobacco com- 
pany paid the premium therefor annually. In turn the said tobacco company had 
an arrangement with its insured employees, by the terms of which each employee 
paid monthly a proportionate part of the premium of said master. policy in part 
reimbursement for the amount expended by said company for said insurance. The 
deceased paid his installment for the month of July, 1936. 


It is agreed that on the morning of July 20, 1936, said employee did not report 
for work and his wife informed his foreman that said employee had been arrested 
and was to be tried on that morning. Later, on the same date, the wife of the 
deceased advised his foreman that said employee had been convicted and commit- 
ted to the roads to serve a term of 6 months. The evidence disclosed that there- 
upon the name of the deceased was erased from the roll of employees of the said 
tobacco company and that in due course it was reported to the insurance company 
that he had been dropped from said roll and was no longer an employee of said 
company. The tobacco company gave the deceased no notice that it had dropped 
him from the pay roll. 


Under the terms of the group policy the insurance of any employee automatically 
ceased upon termination of his employment with the employer in the classes of 
employees insured under the policy without regard to the cause of such termina- 
tion, “except that the employer may elect that all employees, who while insured 
hereunder, are temporarily laid off or given leave of absence, or are disabled, 
or retired on pension, shall be considered to be in the employment of the employer 
during such period, subject to the conditions contained in the Total and Permanent 
Disability provision hereof.” 

The plaintiff contends that it was the duty of the employer to notify the 
heneficiary under said certificate of the fact that he had been dropped from the 
pay roll of said company and that he continued to be an employee within th 
meaning of the master policy and the certificate until and unless such notice w1 
given. Upon the facts appearing in this record this position cannot be sustained. 

[1-3] Tt may be conceded that the word “employment” as used in the phrase, 
“termination of his employment,” in the group policy of insurance may be inter- 
preted to refer to the status of the employee rather than to any actual contractual 
relationship existing between the employer and the employee. The policy included 
employees who were working on a day-to-day basis without any contract for 
any specified period of employment. It is well said that such an employee occupies 
a status rather than a contractual relationship. The policy clearly does not use 
the word “employment” in the sense of a legal contract of employment. Tt is 
so drawn as to include employees working under a hiring wholly indefinite ay 
to the term of its continuance. The employment might, therefore, he terminated 
at any time at the will of the employee, or that of the employer. Nor does th« 
contract apply to employees only when they are actually emploved from dav 
to dav. This is apparent from the provision that if an emplovee “is temporaril\ 
absent, or is temporarily laid off. or is given leave of absence,” the emplovme 
need not he considered terminated. The word as here used is intended to indicate 
a continuous right to the stated benefit until the contract relation is terminated 
by the withdrawal of the employee. or discharge by the employer, with notice 
to the other party. As the situation presented is one rather of the status of 
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the employee in relation to his employer than of a contract of employment, the 
right of the employer at any time at its will to discontinue its contractual relation- 
ship to the employee is \not conclusive that it might to the same extent terminate 
his status as an employee under the policy without notice to the employee. There 
is, therefore, sound authority for the position that when an employee is temporarily 
absent from his employment or is temporarily laid off, or is absent on leave, 
his relationship as an employee under the terms of the policy cannot be terminated 
by the employer without notice to the employee. Deese v. Travellers’ Insurance 
Co., 204 N.C. 214, 167 S.E. 797; Porter v. Equitable Life Assurance Society, 
Mo.App., 71 S.W.2d 766; Emerick v. Connecticut General Life Insurance Co., 
120 Conn. 60, 179 A. 335, 105 A.L.R. 413. 

[4] The law as declared in these and other similar cases will not avail the 
plaintiff in the instant case. The decisions in those cases were not based upon 
the same factual situation. The employee may discontinue his status as such by 
his own act. When he does so there is no necessity of a notice from the employer 
and none is required. Whether the employer, when the employee discontinues the 
relationship, must recognize and act upon the changed condition by removing the 
name of the employee from his pay roll before the rights of the employee under 
the certificate of insurance are terminated, is not presented. For, here, the 
employer did in fact promptly remove the name of the deceased from its pay roll 
and notified the insurance company thereof. 

[5] Did the deceased employee discontinue his employment with the R. J. 
Reynolds Tobacco Company so as to terminate his rights under the certificate 
of insurance? This proposition must be answered in the affirmative. 

The evidence discloses that the employer had a general rule that the employ- 
ment of any one of its employees should automatically terminate upon the sentence 
of such employee to imprisonment. The deceased employee was advised of this 
rule on a former occasion when he was arrested and put under a suspended sen- 
tence. When he was convicted and committed to the roads to serve the sentence 
imposed he knew that under the terms of his employment the same automatically 
ended when he received his sentence. Aside from this, the employee, however 
involuntary his act may have been, entered into another employment, which would 
for the term of 6 months require of him his full time both day and night. He could 
not serve two masters. He knew that he could no longer answer the call of his 
former employer and that by his own act his status as an employee of the tobacco 
company had been terminated. Under these circumstances no duty rested upon 
the employer to notify him that the relationship had been discontinued. io 

16] Both the certificate of insurance and the master policy include a provision 
to the effect that, in case of the termination of the employment for any reason 
whatsoever while insured thereunder, the employee shall be entitled to have issued 
to him by the society, without further evidence of insurability upon application 
made to the society and upon the payment within 31 days after such termination 
of the premium applicable to the class of risk to which he belongs and to the 
form and amount of the policy at his then attained age, a policy of life insurance 
in any one of the forms customarily issued by the society, except term insurance. 
in an amount equal to the amount of his protection under the policy and certificat 
at the time of such termination of employment. This provision does not extend 
the insurance 31 days after the termination of employment. It grants the insured 
employee a privilege or ontion under certain conditions therein stipulated. The 
insured did not exercise this option or privilege by applying for such policy, o7 
hy paying the required premium. The plaintiff, therefore, has no claim against 
the defendant by reason of the terms of this provision. ; 

The deceased employee having, by his own act, terminated his status as an 
employee of the R. J. Reynolds Tobacco Company, and the employer having recog- 
nized, accepted, and acted upon such termination, the defendant is in nowise liable 
to the plaintiff upon the certificate sued upon. The judgment of nonsuit is affirmed 
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ACACIA MUT. LIFE INS. CO. v. KOCH. 
Court of Appeals of Ohio, Hamilton County. Feb. 8, 1937. 
12 Northeastern Reporter (2d) 295. 
GOOD HEALTH. 


Where application for life policy stated that insurance would not take effect 
unless application was approved during applicant’s continuance in good health, 
and applicant was not then in sound health, insurer was entitled to have policy 
canceled within period of contestability, notwithstanding that applicant had died 
as result of an ailment other than that from which he was suffering at time of 
application. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Action by the Acacia Mutual Life Insurance Company against one Koch. 
Judgment for plaintiff, and defendant appeals.—[Editorial Statement. | 

Judgment affirmed. 

John W. Cowell, of Cincinnati, for appellant. 

Maxwell & Ramsey and J. H. Head, all of Cincinnati, for appellee. 

Ross, Judge. 

This case is here on appeal on questions of law from the court of common 
pleas of Hamilton county, Ohio. 

The action was instituted by the appellee to cancel a policy of life insurance 
because of fraud in the application therefor. 

The appellant’s decedent had a policy upon his life with appellee, and was 
induced to increase the same and take out the policy under consideration. He was 
advised that it was a policy not requiring a medical examination. 

In answering the questions contained in the application for such policy, however, 
he stated that he had in the past suffered from tuberculosis. He was then told 
it would be necessary for him to take a medical examination, which he did. In 
the answers to questions in the reapplication, he again mentioned his tubercular 
history, but failed to disclose any other experience requiring medical treatment. 
The fact is that he had for some time previous to the making of the reapplication 
been afflicted with a tumor in his right side, and had taken some eleven X-ray 
treatments therefor under directions of a physician. These had some beneficial 
effect. He died a few months later from uremi¢ poisoning, produced by an attack 
of influenza. His death was in no way caused by the tumor, except in so far as 
its presence might have had a weakening effect upon him. 

The trial court rendered judgment in favor of the company, canceling the 
policy. 

We consider this judgment correct if for no other reason than that the 
applicant was not in sound health at the time he received the policy, and must have 
so known. and this fact was unknown to the appellee or its agents. 

The decedent signed the following statement in his application just above his 
signature : 

“T hereby agree, on hehalf of myself and of any person who shall have or claim 
any interest in any policy issued on this application, as follows: 

“That all the statements contained herein are full, complete and true and are 
offered to the Association as a consideration for the policy of insurance that may 
be issued in pursuance thereof: that said policy of insurance shall not take effect 
until the first payment required thereon is paid and this application has heen 
approved by the Association during my life and continuance in good health.” 

Such being the facts, by this agreement the policy never took effect, and the 
action having been commenced to cancel it within the period of contestability, this 
defect is available to the company. 

We gravely question whether under the provisions of section 9391, General 
Code, the failure to mention the X-ray treatments was material, and we refrain 
from expressing any conclusion thereon. 

The decedent not being in sound health at the time the policy was applied 
for or delivered. he may not recover thereon, and the companv is entitled  t: 
cancellation. 2. Ohio Jurisprudence 328: John Hancock Mutual Life Ins. Co. v. 
Luzio, 123 Ohio St. 616, 176 N.E. 446; Mutual Life Insurance Co. of Baltimore v. 
Connell, 43 Ohio App. 415, 183 N.E. 286. 

Judgment affirmed. 

Tatgenhorst, P. J., and Hamilton, J., concur. 
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MID-CONTINENT LIFE INS. CO. v. FREEMAN. No. 27557. 
Supreme Court of Oklahoma. Nov. 16, 1937. 
Rehearing Denied Jan. 11, 1938. 


74 Pacific Reporter (2d) 1163. 
3. PRESUMPTION OF RECEIPT. 


In action on life policy, wherein controverted question was whether insured 
had executed and mailed a note, health certificate, and remittance to insurer for 
reinstatement of policy, evidence that unsealed letter was handed to mail carrier 
with direction that he buy money order, inclose it in envelope and mail to insurer, 
and that there was no record in post office of issuance of money order, was 
insufficient to invoke presumption that letter was received by insurer. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Syllabus by the Court. 

i The presumption that a letter, properly addressed, stamped, and placed in 

the mails, is received, is a rebuttable presumption, and must be made as available 
for the supposed receiver as for the alleged sender of such letter. 
_ 2. To invoke the presumption that such letter was received, the party contend- 
ing for it must show that the letter was placed in the mails in the due course of 
mailing; and it is not sufficient to show that it was given to a regular mail carrier, 
who was to perform certain acts in regard to it outside his usual duties before 
placing it in the mail for delivery to the addressee. 

3. For the jury’s verdict to stand, the record must show that there is such 
competent evidence that, if uncontradicted or unimpeached, will constitute prima 
facie proof of all facts essential as a matter of law to the establishment of the 
cause of action, or defense, upon which such verdict is based. 


Appeal from District Court, Cleveland County; Tom P. Pace, Judge. 

Action by Lessie M. Freeman against the Mid-Continent Life Insurance Com- 
pany. From a judgment in favor of the plaintiff, the defendant appeals. 

Judgment reversed, and cause remanded for new trial. 

Rehearing denied; Riley, J., dissenting. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Williams, Cowan, & Benedum, of Norman, for defendant in error. 

Corn, Justice. 


This is an appeal by the Mid-Continent Insurance Company, defendant below, 
from a judgment rendered against it in the district court of Cleveland county, 
in an action brought by Lessie M. Freeman to recover under the double indemnity 
provision of a policy of insurance issued on the life of Roger L. Freeman, her 
husband. Hereafter the parties will be referred to as they appeared in the trial 
court. 

The defendant’s demurrer to the evidence was overruled and a motion for a 
directed verdict was denied. After hearing the testimony and receiving instruc- 
tions from the court, the jury returned a verdict in favor of the plaintiff for the 
face amount of the policy, less all indebtedness, amounting to $917. From this 
judgment the defendant appeals to this court, and asks reversal of this judgment 
upon the ground that the verdict and judgment are contrary to the law, and are 
not supported by sufficient evidence. ; 

The one controverted question decisive of this appeal was whether the insured 
had executed and mailed to the defendant a note and health certificate, together 
with a $3.10 remittance, to provide for a reinstatement of his policy which had 
lapsed for nonpayment of premiums, prior to the time of his last illness. If 
the insured did, it was conceded that the policy was in force at the time of his 
death, and that the plaintiff would be entitled to recover; if not, then the verdict 
should have been for the defendant. ; 

In brief, the evidence was to the effect that the insured received a letter trom 
the defendant, dated July 6, 1933, calling attention to the fact that his policy had 
lapsed for nonpayment of the premium due June 2, 1933. The letter advised 
him that if he would sign and return the inclosed note and health certificate, 
together with $3.10, the policy would be reinstated and continue in force until 
October 2, 1933. 
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The plaintiff's evidence went toward showing that the insured had complied 
with these directions, placing the note, certificate, and remittance in a self- 
addressed envelope, and giving it to the rural letter carrier, with directions tor 
him to buy a money order, inclose it in the envelope, and mail to the defendant. 
He was also to sign the health certificate as a witness. 


The testimony of the mail carrier was that he had witnessed the health cer- 
tificate, but did not remember a great deal more about the matter. He testified, 
further, that although he had accepted money orders from the plaintiff, that there 
was no record of the money order alleged by the plaintiff to have been sent, and 
that the records did not disclose the issuance of a money order for such amount. 

On her own behalf the plaintiff testified that she knew a money order had 
been purchased, and that she knew the defendant received this reinstatement 
because she received a receipt. However, on cross-examination, she admitted 
that she was unable to find the receipt mentioned, and had never found it. 


For the defendant the evidence was directed toward showing the methods of 
handling this business, and that no note, health certificate, or payment for 
reinstatement had ever been received. Further, that it had received no response 
at all to the letter of July 6, 1933, until inquiry was made concerning the status 
of the policy a few days prior to the death of the insured. Taken as a whole, 
the testimony then discloses that the plaintiff contends that everything necessary 
for keeping the policy in force was mailed to the defendant, while the defendant 
shows that nothing of this nature was ever received by the company. 


{1, 2] The plaintiff insists that the law in the case is to be found in the recent 
case from this court of Keeling v. Travelers Ins. Co., 67 P.2d 944, and depends 
upon this and similar cases for support of her theory here. However, there are 
certain distinguishing features to be noted. The first paragraph of the syllabus 
in the Keeling Case, supra, states: “When a party introduces proof that a 
letter, duly addressed to a person, is deposited in the United States mail and 
has thereon sufficient postage to insure its carriage, a presumption of fact arises 
that the addressee received the letter, and this presumption is rebuttable; and 
when the addressee introduces proof he did not receive the letter, a presumption 
of fact arises that the letter was not mailed, and the issue of whether such 
letter was mailed is for the jury.” 


[3] We are unable to hold that the instant case should be decided upon the 

basis of the Keeling Case, supra. In the first place, it was not sufficiently shown 
that the letter in question was deposited in the mails, in the manner required 
to raise the presumption in favor of this plaintiff. The letter in question was 
handed to the mail carrier, unsealed, not prepared for posting, but with directions 
for him to perform certain acts in cennelk to it before it was ready to be posted. 
Without entering any discussion of agency, but more for the expression of the 
term, it may be said that the plaintiff placed the letter carrier in the position 
of an agent, to perform certain acts for her, all directed toward the mailing of 
this letter. The facts are insufficient to establish that this letter was mailed. 
__ For there to have been a reinstatement such as to make this policy collect- 
ible, by reason of being in force at the time of the death of the insured, the 
plaintiff had to actually show the mailing The plaintiff introduced testimony 
tending to show mailing of the letter, but the mail carrier did not absolutely 
testify to the fact of mailing, but rather that if it was given to him he mailed it. 
On the other hand, the records of the post office failed to show any request 
made for a money order, or that any was issued to the plaintiff in the amount 
she stated was sent to cover the remittance for reinstatement of this policy. 

In the case of Wilson v. Frankfort Marine, etc., Ins. Co., 77 N.H. 344, 91 
A. 913, the Supreme Court of that state held in effect that the presumption arising 
from the known regularity of the mails is as available for the supposed receiver 
of the letter as for the alleged sender thereof. That, if proof that a letter was 
properly addressed, stamped, and posted gives rise to a presumption that it 
was received, then proof that no letter was ever received warrants a finding 
that it was never posted. See, also, the recent case from this court of National 
Aid Life Ass’n v. Cooper, 69 P.2d 58. 


This court has often announced the rule that if there is evidence reasonably 
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tending to support the verdict of the jury the verdict will not be disturbed on 
appeal. 

[4] In order for the jury’s verdict to be allowed to stand, there must be 
competent evidence which, if uncontradicted, will constitute prima facie proof 
or every fact essential to establishing the cause of action, or defense, upon which 
such verdict is based. 

Consideration of the record reveals that the plaintiff dealt with the mail carrier 
in such a manner that no presumption of mailing, within the decision of the 
Keeling Case, supra, could be raised in her favor. 

Judgment of the trial court is reversed, and the cause remanded for a new 
trial. 

Osborn, C. J., Bayless, V. C. J., and Welch, Phelps, Gibson, Hurst, and 
Davison, JJ., concur. 

Riley, J., absent. 


GRAFF v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 27, 1938. 
192 Atlantic Reporter 544. 
1, REVIVAL. 

Where industrial policy could be revived if not more than 52 premiums were 
due, and premiums had not been paid for more than 52 weeks prior to filing of 
application for revival, beneficiary could not recover on theory that there was 
a sufficient reserve for a premium loan to pay the premiums in arrears and to 
revive the policy on payment of one premium made with the application and that 
the policy was revived because insurer never rejected the application, returned 
the premium, and requested further premivm payments prior to insured’s death 
nine weeks later, where policy did not provide for any loan against reserve for 
purpose of paying premiums, and contained no mention of a reserve value. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. DIVIDEND. 

An insured under an industrial life policy was not entitled to have a dividend 
payable on policy in force on specified date included in determining reserve avail- 
able for a loan to pay premium arrears or available to revive policy, where policy 
was lapsed for nonpayment of premiums before specified date. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Appeal No. 246, October term, 1937, from judgment of Municipal Court, 
Philadelphia County, October term, 1935, No. 122: Leopold C. Glass, Judge. 

Assumpsit by Fred Graff, administrator of the estate of Mary Graff, deceased, 
against the Metropolitan Life Insurance Company on an industrial life insurance 
policy. Judgment on a verdict for plaintiff for $461.70 after dismissal of defend- 
ant’s motions for a new trial and for judgment non obstante veredicto, and defend 
ant appeals. 

Reversed and rendered. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Geoffrey S. Smith, _— B. Rhoads, and Dechert, Smith & Clark, all of 
Philadelphia, (Harry Cole Bates, Gen. Counsel, of New York City, of counsel), 
for appellant. 

Herman P. Abramson, of Philadelphia, for appellee. 

Ruoprs, Judge. 

On December 9, 1929, defendant issued an industrial life insurance polic 
to Mary Graff, the insured. It provided for the payment of weekly premiums of 
65 cents. The policv had lapsed for nonpayment of premiums in November, 1931. 
It was revived on March 7, 1932, by a loan in the amount of $14.95. This was 
never repaid. The policy — lapsed on October 24, 1932, for failure to pay 
premiums due after September 1 , 1932. From September 12, 1932, until October 
13, 1933, no premiums were paid. on the policy. On October 13, 1933, the insured 
filed an application for revival of the policy, together with the sum of 65 cents, 
being amount of weekly premium which the form of application required to be 
collected therewith. On that date the amount of premiums in arrears and unpaid 
was $36.40. No additional payment of premiums was made by insured thereafter. 
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She died December 19, 1933. Between the date of the application for revival and 
the date of the death of the insured, defendant gave no notice to the insured of the 
acceptance or rejection by it of the application. 

On June 15, 1935, plaintiff was appointed administrator of the estate of Mary 
Graff, deceased. Defendant having refused payment of the face of the policy, 
suit was instituted. After trial the jury returned a verdict in favor of plaintiff. 
Defendant’s motions for a new trial and for judgment n. o. v. were dismissed, 
and defendant has appealed from the judgment entered on the verdict. 

\ppellant contends that the policy was not in force at the time of insured’s 
death, whereas appellee argues that it had been revived by virtue of the application 
filed on October 13, 1933, and was in force at the time of insured’s death. 

The material portions of the policy are printed in the margin.’ 

[1] The policy provides that “it may be revived, if not more than fifty-two 
premiums are due.” Admittedly, premiums had not been paid for more than 
52 weeks prior to the filing of the application for revival on October 13, 1933. 
Appellee’s theory, as we comprehend it, is that there was a sufficient reserve 
for a premium loan to pay the premiums in arrears, and to revive the policy on 
payment of the one premium of 65 cents made with the application, and that the 
policy was revived because appellant never rejected the application, returned the 
premium of 65 cents, or requested further premium payments prior to insured’s 
death nine weeks later. Neither cash surrender value nor extended insurance is 
involved. 

If the policy had been in force it would have had, on October 30, 1933, a 
gross reserve value of $50.05. No other date of calculation appears in the record. 
On March 7, 1932, the insured borrowed from appellant the sum of $14.95 to pay 
the premiums in arrears and to revive the policy. In this connection the policy 
had indorsed thereon the following: “This policy having Lapsed is hereby Revived 
Mar. 7, 1932, in consideration of the statements of the applicant in the revival 
application and upon his agreement that a lien of $14.95 shall be imposed against 
this policy, which amount, with interest at the rate of six per cent., per annum 
shall, unless paid in cash, be deducted from any amount payable under this polic 
or in calculating the cash surrender, paid up or extended insurance values 
hereunder. W. C. Fletcher.” 

The interest on this loan amounted to $1.48 to October 30, 1933. On January 
1933, after the policy had lapsed, appellant allowed a dividend upon policies 
force which would have amounted to $3.25 on the policy in suit if it had been 
force on that date. If the loan of $14.95, with interest to October 30, 1933, 
the amount of $1.48, was deducted from the reserve of $50.05, the balance 

would be $33.62. The premiums in arrears October 13, 1933, amounted to $36.40. 
Allowing the 65 cents premium deposited with application there would still have 
heen a shortage of at least $2.13 to pay the arrearages to date of application 
for revival. But appellee contends that the loan of $14.95 and interest in the 
amount of $1.48, or a total of $16.43, should not have heen deducted from the 
gross reserve, and that insured should have been credited with $50.05 toward the 
payment of premiums without deducting the amount of the previous loan and interest. 
The court below sustains this position, with which we cannot agree. 


“Tf any premium under this Policy shall not be paid when due, the Policy shall lapse, 
subject to the provision for Grace Period and to the Non-Forfeiture Privileges as herein contained, 
and such lapse shall not be considered to have been waived by the Company in any respect by 
reason of the acceptance of overdue premiums upon this or any other Policy. * * 
ee “In any settlement under this Policy, any indebtedness to the Company hereunder shall 
ve deducted. * * * 

“Participation in Surplus. This Policy is a participating contract and, while in force, 
except when it becomes a Free Policy because of surrender of lapse, shall participate annually 
in the distribution of the surplus of the Company accruing hereon as ascertained and apportioned. 
The distribution shall be in such manner as may be determined by the Comps any with the approval 
of the Superintendent of Insurance of the State of New York. * * 

“Grace Period. A grace of four weeks shall be granted by the payment of every premium 
after the first, during which time the insurance shall continue in force. If death occur within 
the days of grace, the overdue premiums shall be deducted from the amount payable hereunder, 
but neither this concession nor the acceptance of any overdue premium shall create an obligation 
on the part of the Company to receive premiums which are in arrears over four weeks. * * * 

“Revival. Should this Policy become void in consequence of non-payment of premium, it 
may he revived, if not more than fifty-two premiums are due, upon payment of all arrears and 
the presentation of evidence satisfactory to the Company of the sound health of the Insured.’”’ 
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It is appellee’s position that the prior loan, with interest, aggregating $16.43, 
could only be deducted from the face amount of the policy when and if payable. 
This is without merit as the policy was void after nonpayment of premiums for 
52 weeks, and contains no provision for a revival thereafter. Nor does the policy 
provide for any loan against reserve for the purpose of paying premiums; the 
policy contains no mention of reserve value. This being an industrial policy, wher 
the premiums were payable weekly, it was not within the provisions of section 
410, art. 4, of the Act of May 17, 1921, P.L. 682, 40 P.S. § 510. The application 
to revive was the equivalent of an application for a new policy. It was within 
the discretion of appellant to make a loan on the application of the insured from 
the reserve value of the policy for the purpose of restoring the policy, and in 
doing so it could deduct any previous loan made against such reserve value. If 
appellant were obliged to make loans, as appellee argues, in amounts greater than 
the policy reserve, for reviving lapsed policies, it would soon be actuarially insol- 
vent. Reserve is created by accumylations from the premiums paid on the policy. 
Tt is the amount set aside to eventually meet the policy obligations. Such lapsed 
policy had a certain reserve value, but no contractual right to a loan therefrom 
was stipulated in the policy. In the instant case the policy gave no right to insured; 
after the nonpayment of premiums for 52 weeks, to have the policy revived on 
compliance with certain conditions which might have been waived by implication 
from failure of appellant to act on the application. 

|2] We find no merit in appellee’s contention that the policy carried with 
it a dividend allowed on policies in force on January 1, 1933. At that time the 
policy in suit was not in force, it having lapsed on October 24, 1932, for the 
nonpayment of premiums. Insured was not entitled to such credit in calculating 
the amount of the reserve which may have been available for the purpose of the 
loan in order to pay the premiums in arrears. In any event, such dividend would 
not be available for the purpose of reviving or restoring the lapsed policy. See 
Mutual Life Insurance Co. of New York v. Girard Life Insurance, Annuity & 
Trust Co., Adm’r, 100 Pa. 172. 


Of the reserve of $50.05 there would remain, after deducting $16.43 for previous 
loan and interest, $33.62. The premiums unpaid on October 13, 1933, amounted 
to $36.40. Consequently, the reserve on October 30th would not equal, within 
$2.78, the amount of premiums in arrears on October 13, or within $2.13, after 
giving credit for the 65 cents deposited with the application. 

[3] We are of the opinion that on the facts shown by the evidence the policy 
was not revived or in force on December 19, 1933, when the insured died, and that 
the appellee is not entitled to recover. But, assuming that the policy was revived 
or restored on October 13, 1933, no premiums were paid thereafter by the insured, 
and over nine weeks elapsed hetween that date and her death. The _ policy 
provided for a grace of four weeks, during which time the insurance remained 
in force. We fail to find anv basis upon which it could be determined that the 
policy was in force on December 19, 1933, when the insured died. 


Judgment is reversed, and here entered for defendant. 


BARAG v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. Jan. 27, 1938. 


196 Atlantic Reporter 558. 
1. REINSTATEMENT. 
Where an industrial life policy lapses, insurer may require evidence as to 
soundness of insured’s health at time of payment of premiums reviving policy. 
(For other cases, see Insurance, Dec. Dig. § 365[2].) 
2. WAIVER. 


Where insurer accepted past-due premiums on industrial life policy and did not 
request evidence of sound health of insured who died short time after past-due 
premiums were paid, whether insurer waived requirement of presentment of 
evidence of sound health provided for by policy in case of lapse so that policy 
was revived at time of insured’s death, was question for court sitting as jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal No. 63, October term, 1937, from judgment of Municipal Court, 


Philadelphia County. No. 368, July term, 1935; Leopold C. Glass, Judge. 
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Action of assumpsit by Philip Barag, administrator of the estate of Philip 
Barg, deceased, against the Metropolitan Life Insurance Company on an industrial 
life policy. From a judgment for the plaintiff for $577, the defendant appeals. 

Affirmed. 


Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Carroll Wetzel and Dechert, Smith & Clark, all of Philadelphia (Harry Cole 
Bates, Gen. Counsel, of New York City, of counsel), for appellant. 

M. Mayer Cohen and Albert L. Moise, both of Philadelphia, for appellee. 

Ruopes, Judge. 

This is an action of assumpsit brought by Philip Barag, administrator of the 
estate of the insured, Philip Barg, against defendant insurance company. On April 
24, 1933, defendant issued to Philip Barg a policy of life insurance in the amount 
of $500. The policy was the type commonly known as “industrial,” and required the 
regular payment of premiums of $1 on or before Monday of each week. The last 
regular payment of premium was made December 4, 1933, and thereafter none was 
paid for a period of fourteen weeks. On March 14 or 19, 1934, plaintiff, for and on 
hehalf of insured, paid $15, which represented all past-due premiums and the pre- 
mium for the week from March 19th to March 26th. The receipt for this payment 
was indorsed in a premium receipt book furnished to plaintiff by defendant. 
Defendant in its affidavit of defense averred that this payment was “provisionally 
deposited.” The insured died March 25, 1934. Payment of the face amount of the 
policy having been refused by defendant, this action was brought. The trial judge, 
sitting without a jury, found for plaintiff for the face amount of the policy, with 
interest from the date of insured’s death. Defendant’s motions for a new trial and 
for judgment n. o. v. were overruled by the court below, and judgment was entered 
on the finding for plaintiff, from which defendant has appealed to this court. 

Appellant presents the argument that the dismissal of its motion for judgment 
n. 0. v. was error because (a) the policy had lapsed, and (b) had not been revived 
at the time of insured’s death. 

With respect to the payment of premiums and revival after lapse the policy 
provided: 

“If any premium under this Policy shall not be paid when due, the Policy shall 
lapse, subject to the provision for Grace Period and to the Non-Forfeiture Privi- 
leges as herein contained, and such lapse shall not be considered to have been 
waived by the Company in any respect by reason of the acceptance of overdue 
premiums upon this or any other Policy. * * * 

“Revival. Should this Policy hecome void in consequence of non-payment of 
premium, it may he revived, if not more than fifty-two premiums are due, upon 
payment of all arrears and the presentation of evidence satisfactory to the Com- 
pany of the sound health of the Insured. * * * 

“This Policy constitutes the entire agreement between the Company and the 
Insured and the holder and owner hereof. Its terms cannot he changed, or its 
conditions varied, except by the express agreement of the Company evidenced by 
the signature of its President or Secretary. Therefore, Agents (which term 
includes also Managers and Assistant Managers) are not authorized and have no 
power to make, alter, or discharge contracts, to waive forfeitures or to receive 
premiums on Policies more than four weeks in arrears, or to receipt for the same, 
and the pavment to an Agent of any such arrears shall be at the sole risk of the 
person making such payment and shall not be credited as a payment upon the 
Policy, whether receipt be given for such payment or not.” 

Plaintiff testified that he had procured the policy of insurance on the life of 
the insured, his uncle: that until December, 1933, he had paid the premiums on the 
Policy in question to appellant’s agent who called therefor every week at plaintiff's 
place of employment: and that he stopped paying only because the agent ceased to 
call. He further testified that he had endeavored to get in touch with the agent, 
and, on two occasions, had made telephone calls to his home, hut never was able 
to contact him. 

Plaintiff takes the position that the policy had never lapsed for nonpayment of 
Premitms, and contends that appellant failed to send ar agent to collect the weekly 
Premiums; that insured, or plaintiff on his behalf, was ready, able, and willing to 
pay the weekly premiums at all times after the policy was issued: and that the only 
reason this was not done was because an agent of appellant failed to call to collect 
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said weekly premiums. It is admitted that ro payment of premium was made for 
fourteen weeks. The policy itself provides that it shall lapse if any premium shall 
not be paid when due, subject to the provision for grace period and to the non- 
forfeiture privileges contained therein. We find nothing in the portions of the 
policy printed in the record to indicate where the premiums were to be paid. The 
weekly premium receipt book had indorsed thereon: “Keep This Book in Good 
Order Always Have It Ready for the Agent.” The question might properly be 
raised whether the policy had lapsed under these circumstances. See Cochran y, 
National Casualty Co., 261 Mich. 273, 246 N.W. 87; Adams v. Washington Fidelity 
National Insurance Co., 48 Ga.App. 753, 173 S.E. 247; Carey v. John Hancock 
Mutual Life Ins. Co., 114 App.Div. 769, 190 N.Y.S. 289. However, the court 
below, in its opinion dismissing appellant’s motions for a new trial and for judg- 
ment in its favor notwithstanding the finding, properly concluded that the evidence 
was sufficient to support a finding that appellant had waived the presentation of 
evidence of the sound health of the insured, and that the policy was revived. It 
is therefore upon this basis that we affirm the judgment. 

Concerning what occurred on March 14 or 19, 1934, when plaintiff paid $15, 
which was sufficient to liquidate the arrearages and to pay premium to March 26th 
in advance, we quote from plaintiff’s testimony which was admitted without objec- 
tion: 

“OQ. Two men came and said they were agents of the company? A. Yes. 

“Q. Did they tell you where they came from? A. Yes. One comes from New 
York, the manager, and one is from Sixty-ninth Street, the manager. 

“QO. One from Sixty-ninth Street, Philadelphia? A. Philadelphia. 

“Q. And the other was from the home office in New York? A. Yes. * * * 

“Q. After you paid these two men the $15 carrying the premiums up to the 
26th of the month * * * did you have any other conversation with them? A. Yes, 
T had. 

“Q. Say what they said, and say what vou said. A. Well, when they—when I 
had the $15 and they walked in in the place, they asked me, ‘How is your uncle?’ 
and T said, ‘He’s all right.’ ‘Where is he?’ I said, ‘He has been working on 4th 
Street, and he sells shoes,’ and he said, ‘That’s all right,’ and I said, ‘Well, if you 
want to, you could go there and see him, you could go and see him how he is,’ and 
he said, ‘Well, that is not necesary. As long as you pay your premiums it is O.K. 
and your policy is back the same thing the way it was.’ 

“Q. Did they ask you whether he was well or sick or anything like that? A, 
Yes, They did ask me, and I told him he is well and he is working, he is working 
every day in the week except Saturday and Sunday. Saturday and Sunday he 
was not working. * * * 

“OQ. What if anything did they say? A. Well, they say, ‘That's all right. That 
is not necessary, that is not necessary to go and see him.’ ¥* * * 

“Q. Tell us the whole conversation. Tell what those men said to you after 
they talked to vou about the man’s health. A. Well, they come and asked me for 
the money, so I give them the $15, and they asked me, ‘How is his health?’ and I 
said, ‘He’s all right.’ ‘Where is he?’ and I said, ‘He has been working Fourth and 
Carpenter Streets on a stand, and if you want to go and see him, you could go 
there and see him,’ so they told me they don’t have to see him, ‘as long as you 
give us the $15,’ so I gave the $15 and they marked it down, and they changed 
the book, and they took that book away, and give me a new book.” ‘ 

The premium receipt book, furnished to plaintiff by these representatives of 
appellant, shows an unconditional receipt for $15 signed by William J. Pyott, and 
is similar to previous receipts for premiums on the policy in question. Pyott was 
in court, but was not called by either plaintiff or appellant. Gustave Schultz, 
assistant manager of appellant’s office at 6910 Market street, Upper Darby, testified 
that he offered, at the direction of and on behalf of appellant, to return to plaintiff 
the sum of $15, representing the renewal premiums, in July, 1934, and again in 
March, 1935. The alleged offers were made to plaintiff’s attorney. This witness, 
called on behalf of appellant, testified, concerning the revival of an “industrial” 
as distinguished from a “straight” policy, as follows: , 

“By the Court: O. Is there a distinction between a revival of an industrial 
policy of insurance and a straight policv? A. Yes. 

“QO. What is the distinction? A. On an ordinary contract we require the 
insured’s signature. 





Life | Barag v. Metropolitan Life Ins. Co. 1133 


“Q. And the physician’s statement; is that right? A. No, not necessarily. That 
is optional as far as the company is concerned. 

“Q. And the industrial? A. On the industrial the agent collects the money, 
and he sends in a revival form with no signature. That is acted—that is sent to the 
ae Office, and they have the permission of approving or disapproving that 
revival. 

“Q. That is to say, if an agent of the company visits the insured, and in their 
opinion—in the opinion of the agent the insured is in sound health, as he thinks, 
that policy is revived: is that right? A. He is supposed—not exactly revived, no. 
It wouldn’t be revived unless it is approved at the Home Office. 

“Q. Yes, if it is approved; but when they say ‘satisfactory to the company,’ 
if the agent says, ‘I am satisfied that so-and-so is all right, is in sound health,’ 
what happens? That policy is revived, isn’t it? A. Automatically. Then, of 
course, it takes a period of time, two weeks after that, but the insured is not— 
the insured is not insured until it is officially revived by the Home Office.” 

[1, 2] There is no conflict in the evidence as to the material facts. Assuming 
that the policy lapsed for the nonpayment of premiums, it could be revived under 
the terms of the policy upon the payment of all arrears, and the presentation of 
evidence satisfactory to appellant of the sound health of the insured. The payment 
of the premiums in arrears and in advance for the week ending March 26, 1934, was 
made to and accepted by appellant. ‘No written application or physical examina- 
tion was required by insured for revival of the policy, nor was a written indorse- 
ment of revival on the policy necessary. In fact, no further action on the part of 
the insured appears io have been required by the terms of the policy as a matter 
of law. Appellant having made no request, it was not necessary for insured to 
proceed to produce evidence of his sound health. Appellant could have requested 
additional evidence as to the soundness of insured’s health at the time of the 
payment of premiums if it was unwilling to revive the policy on the evidence which 
it had as to the health of the insured when the policy had been issued originally 
(see Malchinsky v. Mutual Life Insurance Company of New York, 90 Pa.Super. 
1, 12), or which it may have subsequently acquired through its own agents (see 
McGine v. Industrial Health, Accident & Life Insurance Co., 124 Pa.Super. 602, 
605, 606, 189 A. 889). Having taken no action between the date of the payment 
of the premiums to it and the date of the death of the insured, whether there 
was an implied waiver by appellant of this provision of the policy and the con- 
sequential revival before insured’s death was a question of fact for the trial judge 
sitting as a jury. Although appellant in its affidavit of defense averred that the 
payment of premiums in question was provisionally deposited, there is no evidence 
to such effect. On the contrary, the premiums were paid and accepted uncon- 
ditionally, and appellant requested no evidence as to the soundness of insured’s 
health. It could not he held as a matter of law that the period given appellant to 
act, between the receipt of the premiums and the death of insured, was unreason- 
ably short. Whether the policy had been revived was, under all the circumstances, 
a question of fact. The evidence was sufficient from which the trial judge, sitting 
as a jury, could legitimately conclude that the policy had been revived or reinstated 
by appellant. See White v. Metropolitan Life Insurance Co., 22 Pa.Super. 501; 
Malchinsky v. Mutual Life Insurance Company of New York, supra: Gross v 
Home Life Ins. Company of America, 112 Pa.Super. 96, 170 A. 432: Lang v. 
Bowen et al., 125 Pa.Super. 226, 189 A. 743; McGine v. Industrial Health, Accident 
& Life Insurance Co., supra. 

[3] Appellant’s second position is that its motion for a new trial should have 
been granted as the court below erred in refusing to permit it to show the existence 
of a prior policy which had not heen indorsed on the policy in suit in compliance 
with its terms. 

The policy in suit provided, inter alia, as follows: “If, * * * (3) any Policy on 
the life of the Insured hereunder has been previously issued by this Company and 
is in force at the date hereof, unless the number of such prior Policy has been 
endorsed by the Company in the ‘Space for Endorsements’ on page 4 hereof, (it 
being expressly agreed that the Company shall not, in the absence of such endorse- 
ment, he assumed or held to know or to have known of the existence of such 
Prior Policy, and that the issuance of this Policy shall not be deemed a waiver 
of such last mentioned condition), then, in any such case, the Company may 
declare this Policy void and the Liability of the Company in the case of any such 
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declaration or in the case of any claim under this Policy, shall be limited to 
the return of premiums paid on the Policy, except in the case of fraud, in which 
case all premiums will he forfeited to the Company.” 

Appellant called as a witness one of its agents, who testified that he had 
written a policy of insurance, which he identified, on the life of the insured, Philip 
Barg, on November 9, 1932; that the number of the policy was 7984481—A; and 
that he made the collections for the premiums from insured’s daughter, Mrs, 
Trupin. Mrs. Trupin, witness for appellant, testified that she was the daughter 
of Mr. Barg; that a policy of insurance had been written on his life; that it 
was written through the previous witness, an agent for the appellant. Counsel 
for appellant then made the following offer: 

“Mr. Rhoads: Any questions, Mr. Moise? 

“Mr. Moise: No. 

“Mr. Rhoads: Your Honor please, I want to offer in evidence Defendant's 
Exhibit No. 5, the policy of the Metropolitan Life Insurance Company No. 
7984481 A. 

“Mr. Moise: I will object to it. 

“The Court: Objection sustained. 

“Mr. Rhoads: Will your Honor grant me an exception? 

“The Court: Exception.” 

Appellant made no further offer of proof in connection with this previous 
policy which insured Philip Barack. On the state of the record, its admission was 
properly refused. There was no testimony or offer of proof which would have 
warranted its admission in evidence at the time. The materiality of a prior policy 
was contingent upon the existence of two facts: (1) That it was a policy on the 
life of the insured under the policy in sit previously issued by appellant; and (2) 
in force at the date of the issuance of the policy in suit. Appellant neither 
proved, nor offered to prove, that the policy offered in evidence was in force 
when the policy in suit was written. This was a prerequisite to the admissibility 
of the policy offered, in the absence of which its rejection was proper. The case 
of Taylor, Adm’x v. Home Life Insurance Company of America, 125 Pa.Super. 
529, 189 A. 722, upon which appellant relies, is not in point. Although not stated 
expressly in the opinion, examination of the record in that case (23a-26a) reveals 
that counsel for plaintiff admitted at the trial that defendant had issued two 
policies of insurance on the life of the “assured” previous to the policy in suit, 
and that said policies were in force when the policy in suit was written. 


Assignments of error are overruled. Judgment is affirmed. 


KRAMER v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Superior Court of Pennsylvania. Jan. 27, 1938. 
196 Atlantic Reporter 614. 
1. RESERVE. 

In action on life policy which insurer claimed had lapsed, testimony of 
accountant that reserve arising from disability features, calculated upon an actuarial 
table, would amount to such sum at the end of the eighth year which, if included 
in reserve applicable to life insurance, would have extended insurance beyond 
insured’s death, was properly excluded where it was not shown that table referred 
to had any applicability to policy sued on. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

2. CONSTRUCTION. 

A life poli¢ey in form which has been approved by courts as valid and language 
of which is clear must be construed to mean just what it says. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8 SURRENDER VALUE. 

Insurer in computation of cash surrender value of life policy which lapsed 
for nonpayment of premiums properly excluded from reserve part of policy the 
portion of premium charged for disability insurance notwithstanding by inclusion 
of such portion into reserve insurance would have heen extended bevond death of 
insured, since term “reserve” within statute providing that every life policy should 
specify mortality table adopted for computing reserves does not apply to disability 
insurance. 40 P.S. § 510(i). 
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Generally, the word “reserve” may apply to a variety of situations, 
but as applied to life insurance policies it has a well-known significance. 
(For other cases, see Insurance, Dec. Dig. § 369.) 


Appeal No. 166, October term, 1936, from order of Court of Common Pleas, 
No. 2, Philadelphia County, No. 8174, March term, 1934; Horace Stern, President 
Judge. 

Assumpsit by Anna Kramer against the Mutual Life Insurance Company of 
New York to recover on a life policy. From a judgment for defendant, plaintiff 
appeals. 

- Affirmed. 

\rgued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
james, and Rhodes, JJ. 

Arthur S. Arnold and Harry Norman Ball, both of Philadelphia, for appellant. 

Charles I. Thompson and Ballard, Spahr, Andrews & Ingersoll, all of Phila- 
delphia, (Frederick L. Allen, of New York City, of counsel), for appellee. 

BALDRIGE, Judge. 

The plaintiff, as beneficiary in a life insurance policy issued by the defendant 
company, March 24, 1925, on the life of her husband, brought this suit to recover 
the sum of $2,000, the face amount of the policy, and interest. The case was 
previously in this court. See 116 Pa.Super. 572, 176 A. 744. We there sustained 
an appeal from a judgment entered for defendant for want of a sufficient reply. 
by plaintiff to new matter set up in the affidavit of defense. 

The question now involved is whether this policy of insurance was in force 
at the date the insured died. The trial was had before Judge (now Justice) Stern, 
who held that it was not. We are all of the opinion that his conclusion was right. 

The annual premium of $96 included the sum of $8.42, separately mentioned 
as an a&ditional premium, payable for 13 years, for total and permanent disability 
benefits. The company’s actuary testified that also $2 of the total premium was 
applied towards a double indemnity accident provision, leaving the sum of $85.58 
as the actual premium for the life insurance feature of the policy. 

On January 19, 1933, after the policy had been in effect nearly 8 years, the 
insured borrowed the sum of $345 from the appellee upon the security of the 
policy. As the insured failed to pay the annual premium due March 24, 1933, 
or within the period of grace, the policy lapsed. In the event of a surrender 
or lapse of the policy, the insured had three options after three full premiums 
had been paid, viz.: “(a) To surrender this Policy for its cash value less any 
indebtedness to the Company hereon (this balance is hereinafter referred to as 
the net cash value); or, (b) to have the insurance continued in force from the 
date of such default as paid-up non-participating term insurance without Disability 
or Double Indemnity Benefits, for an amount equal to the face amount of this 
Policy and any outstanding dividend additions less any indebtedness to the 
Company hereon; or, (c) to surrender this Policy for paid-up non-participating 
life insurance without Disability or Double Indemnity Benefits, payable at the 
same time and on the same conditions as this Policy.” 

The insured died March 12, 1934, 3%4 months after the policy had lapsed, 
without having exercised any of the three options. 

The policy further provided: 

“The cash value under option (a) will be the reserve for the face amount 
of this Policy and for any dividend additions hereto together with any dividend 
deposits to the credit hereof, less a surrender charge which, in no case, shall be 
more than one and one-half per centum of the face amount of this Policy; after 
prethinme have been paid for ten full years or more, there shall be no surrender 
charge, 

“The term for which the insurance will be continued under option (b) * * * 
will be such as the net cash value obtainable under option (a) will purchase 


at the attained age of the Insured at date of default when applied as a net single 
premium. 


_ “In the event of default in payment of premium, if this Policy shall not, 
within three months after such default, have heen surrendered to the Company 
at its Home Office for its cash value as provided in option (a) * * * the insurance 
will he automatically continued as provided in option (h).” 
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There was also this further provision: “The reserve held for the face amoun 
of this Policy and for any dividend additions hereto and the reserves and the 
net single premiums mentioned herein shall be computed in accordance with the 
American Experience Table of Mortality assuming interest at the rate of thre 
per centum per annum.” 

This was in accordance with section 410 (i) of the Act of May 17, 1921, P.L. 
682, art. 4, 40 P.S. § 510 (i), which provides that every life insurance policy 
must specify the mortality table adopted for computing reserves. 

In accordance with these provisions, the company continued the policy in 
force as a paid-up nonparticipating term policy for the sum of $1,684 for 253 
days, or until December 2, 1933, determined in the following manner: There was 
added to the $2,000, the face amount of the policy, a dividend of $19.40 declared 
on March 24, 1933, which the insured had failed to claim or apply under any of 
the options respecting dividends. The dividend was, therefore, applied to the 
purchase of paid-up insurance, amounting to $2, which added to the face of 
the policy, made a total insurance of $2,032. The loan of $345, plus $3.63 interest, 
making a total of $348.63, was deducted, leaving a balance of $1,683.87. 

The period of 253 days was determined by ascertaining the net cash value 
obtainable under option (a). Under the “Table of Surrender and Loan Values 
set forth in the contract, the policy, when & years old, had a cash value of 
$175.11 for each $1,000 of insurance. It had, therefore, a cash value of twice that 
amount, viz.: $350.22 That figure coincided with actuarial calculations \ 
mathematical computation based upon the stipulated table produced a_ reserve 
of $360.22. Under our insurance laws, the company could have provided in the 
contract for a deduction of a surrender charge of 2% per cent. of the face amount 
of the policy. In this case, although the contract stipulated 1% per cent., only 
Y% per cent., or $10, was deducted, leaving a balance of $350.22. Adding thereto 
a dividend of $19.40 produced a total sum of $369.62 as the cash value of th 
policy before deduction of the loan and interest, which, as we have seen, amounted 
to $348.63, leaving a net cash value of $20.99, which purchased nonnparticipatins 
term insurance in the sum of $1,683.37 for 253 days. The amount of the policy 
and the period it was continued in force were the same to which any holder of 
a $2,000 life policy, without disability benefits, was entitled. 

The appellant does not question the accuracy of the above figures, but 
contended in the court below, as she does here, that in calculating the reserve 
and net cash value there was excluded from the reserve part of the premium 
of $8.42 charged for the disability provisions, properly applicable thereto. /) 
that amount should have been included in the reserve, concededly, the insurance 
was extended 353 days, or beyond the death of the insured. 

The sole question of fact submitted to the jury was whether the insured fa” 
to pay the premium due March 24, 1933. The jury found that he had, and 
verdict was rendered for defendant. We find no error in thus limiting the factual 
issues. 

(11 The only witness called by the plaintiff was an accountant, who testified 
that the reserve arising from the disability features, calculated upon an actuarial 
table, designated as Hunter’s table, would amount to such a sum at the end of the 
eighth year, which, if included in the reserve applicable to life insurance, would 
have extended the insurance beyond the insured’s death. An objection to his 
testimony was sustained by the trial judge, as the table to which he was testify- 
ing had not been properly proven. The witness conceded that he did not know, 
and it was not otherwise shown, that this table had any applicability to this 
policy. The evidence, therefore, was very properly excluded. In any event, it 
had no material bearing, in view of our construction of the act of 1921 and the 
terms of the policy. 

The appellant’s major contention is that, under section 410 (i) of the Insurance 
Act of 1921,” supra, she cannot be deprived in the purchase of extended insurance 


1“(j) A provision which, in event of default in premium payments after premiums. shall 
have been paid for three years, shall secure to the owner of the policy a stipulated form of 
insurance, the net value of which shall be at least equal to the reserve at the date of default 
on the policy and on any dividend additions thereto specifying the mortality table and_ rate of 
interest adopted for computing such reserves, less a sum not more than two and one-half per 
centum of the amount insured by the policy and of any existing dividend additions thereto, and 
less any existing indebtedness to the company on the policy. Such provision shall stipulate that 
the policy may be surrendered to the company, at its home office, within one month from date 
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of the disability reserve, as it guaranteed to the insured a net value which “shall 
be at least equal to the reserve at the date of default on the policy and on any 
dividend additions thereto”; that the term “reserve,” as used therein, means the 
total reserve on the entire policy and not merely the reserve created by that 
portion of the premium applied to the life insurance features of the policy. | 

The difficulty with this position is that article 4 of the act of 1921 is entitled 
“Life Insurance.” Section 410, of the act, 40 P.S. § 510, included therein, relates 
only to life, not disability, insurance, and provides in the very beginning that 
“No policy of life or endowment insurance” shall be issued unless it shall secure 
to the insured, in the event of a lapse, other life insurance “equal to the reser\ 
at the date of default on the policy and on any dividend additions thereto * * * 
less any existing indebtedness to the company on the policy.” Subsection (i) 
Subsection (c) provides that the policy shall contain a clause that it shall be 
incontestable after it has been in force 2 years. This clause has no application 
to disability provisions in a policy. Stroehmann y. Mutual Life Ins. Co., 300 U.S. 
435, 57 S.Ct. 607, 81 L.Ed. 732. Subsection (/) provides that settlement shalt 
be made upon receipt of due proof of death. Obviously, this subsection, likewise. 
has no relation to disability benefits. Nothing whatever is said in the entire 
section about either accident or disability benefits. They evidently were not in 
the legislative minds. 

[2| If we accept appellant’s contention, this statute renders the terms of the 
contract void, and the agreed table of cash values as set forth therein must be 
entirely disregarded. None of the terms of this policy are repugnant to any 
our insurance laws; they are in entire conformity therewith. The parties made 
their own contract, in a form which has been approved and recognized by our 
courts as valid. The language used therein is clear and must be construed to 
inean just what it says. Steuernagel et al. v. Metropolitan Life Ins. Co., 322 Pa. 
289, 185 A. 208: Felderman, Trustee et al. v. Inter-Southern Life Ins. Co., 325 
Pa. 389, 190 A. 723. 

The insured, when he entered into his contract, agreed to the precise cash 
value at the end of 8 years, and the amount of the reserve was computed in 
accordance with the American Experience Table of Mortality, just as provided 
in the policy. The statute relied upon by appellant secures to the insured the 
benefit of the excess he has paid over the actual cost of life insurance, computed 
upon the basis of certain mortality tables. Disability premium is not based upon 
mortality tables, but upon actuarial tables, which, however, according to t' 
company’s actuary, have not proven satisfactory as many large companies have 
suffered losses on this class of business. 

Generally, the word “reserve” mav applv to a variety of situations. There 
are catastrophe, loss, unearned premium, etc., reserves. See Webster’s New 
International Dictionary; 32 C.J. 1017. As applied to life insurance policies, it 
has a well-known significance. 

Tn Williams v. Union Central Life Ins. Co., 291 U.S. 170, 176. 54 S.Ct. 348 
350. ve i Ed. 711. 92 A.L.R. 693, the court, in defining “surrender value” and 
reserve.” said: “The dividend is not a nart of the ‘surrender value.’ That value 
is equal to the ‘reserve’ at the end of the policy vear, less the ‘surrender charges’ 
stated. Where level premiums are paid. the amount of the annual premium is 
necessarily greater than the mortality cost during the early years of the insurance 
and less than the mortality cost in later vears. With the mortalitv table and 
an assumed rate of interest on the investment of premiums received, the amount 
ot accumulated savings on this basis, at anv date. can be mathematically computed 
This amount constitutes the ‘reserve,’ against the policy or its net value. The 
insurer must have on hand the aggregate amount of these reserves against its 
outstanding policies. And in case of lanse, after a policy has heen in force fo 
a snecified time, its net value or ‘surrender value,’ less surrender charges, is made 
available to the polievholder.” 

There is no indication in the act of 1921 that the reserve referred to is an 


other than that carried against the life insurance feature of the policy. The 
methods prescribed in that act for the calculating of reserve have heen followed 








of default, for a specified cash value at least equal to the sum which would otherwise be available 
for the purchase of insurance as aforesaid, and may stipulate that the company may defer 
payment for not more than six (6) months after the application therefor is made. This provision 
shall not he required in term insurance of twenty years or less.” 
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and the insured has received full benefit of all rights granted under the policy. 
Furthermore, it does not follow that, even if plaintiff could claim the disability 
reserve, it must apply to the purchase of extended life insurance. 


In Moss et al. v. Aetna Life Ins. Co. 6 Cir., 73 F.2d 339, 342, involving a 
policy written under the Tennessee life insurance statute, similar to section 410 
of our act of 1921, it was held that the tables in a life insurance policy are binding 
on the parties, and that the reserve fund built up for double indemnity could not 
be used to increase the term of extended life insurance after the lapse for nonpay- 
ment of premiums. In the course of the opinion, the court said: “Nor do we 
find any different answer to the contention that the tabulated reserve value should 
be increased by some proportion of the premiums collected, to provide for the 
double indemnity provision of the policies. The reserve values set up at the end 
of each policy year are specific. here is no provision in the contract that the 
insured is entitled to any other or greater reserve valpe. That it was the practice 
of the company to build up a general reserve to cover that period which intervened 
between the insured’s fulfillment of his contract and the age limit beyond which 
double indemnity protection was not afforded cannot change the terms of th 
policy.” 

If a reserve for double indemnity need not be added to the reserve set up 
for life insurance risk assumed, it would seem to follow that a reserve for disability 
insurance need not be added, 

The appellant, in support of her contentions that the insurance contract was 
an entire one, that the total premium was applicable to reserve to carry extended 
insurance, and that the disability and life -insurance features cannot be treated 
separately for any purpose, including the setting up and application of reserves, 
cites Rubin vy. Metropolitan Life Ins. Co., 296 N.Y.S. 908, 251 App.Div. 382, 
which followed Rhine v. New York Life Ins. Co., 273 N.Y. 1, 6 N.E.2d 74, 108 
A.L.R. 1197. 

In the Rhine Case, the issue was whether a mutual life insurance compan 
had equitably apportioned, as required by the provisions of the Insurance Law 
of New York, Consol.Laws, c. 28, § 83, its distributable surplus among its policy- 
holders, or had made an unlawful discrimination in paying a smaller dividend on 
policies providing for life insurance and disability benefits than on other similar 

olicies providing only for life insurance. The parties agreed to a statement of 
acts, which sets forth that the aggregate premiums received by the company and 
the interest earned on its investments create one general fund from which are 
paid the death and disability claims, endowments, surrender values, and other 
claims. The net reserves constitute a surplus to which policyholders of the com- 
pany are entitled by the terms of their policies. The majority opinion of the 
court of appeals upheld a distribution giving a lesser amount of dividend to the 
policyholders whose policies contained disability features, as the company had 
sustained large losses on that type of policy. A strong dissenting opinion was filed 
hy Crane, C. J., concurred in by Finch, J. 

[3] We agree with the trial judge that section 410 of the Act of 1921, supra, 
has no application to disability insurance, and that defendant did not, and was 
not required by subsection (i) to, include, in computation of the cash surrender 
value of this policy, any reserve except life insurance reserve. 

Judgment affirmed. 


MINCY v. WASHINGTON NAT. INS. CO. 
Superior Court of Pennsylvania. Jan. 27, 1938. 


196 Atlantic Reporter 893. 
2. APPLICATION. 


Under statute, written application for industrial life policy not attached to 
policy is inadmissible. 40 P.S. § 441.) 


(For other cases, see Insurance, Dec. Dig. § 650.) 


3. REINSTATEMENT. ; 
The statute making written application for life policy not attached to policy 
inadmissible does not apply to an application for reinstatement or revival of a 
policy, since the reinstated contract of insurance is not a new contract, but a 
waiver of a forfeiture restoring the policy and making it as effective as if no 
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forfeiture had occurred, but reserving the right to the company to avoid effect 

of the reinstatement by showing that it was procured by fraud. 40 P.S. § 441. 
(For other cases, see Insurance, Dec. Dig. § 370.) 

4. FRAUD. a ; 

Under statute providing that where agent of insurer shall declare applicant 
a fit subject for insurance where medical examination is waived, insurer shall 
be estopped from setting up defense that insured was not in condition of health 
required by policy unless policy was procured by fraud, insurer has burden of 
showing by fair preponderance of evidence not merely fact of unsound health 
at date of revival of industrial life policy, but also that applicant knew health 
was unsound and fraudulently concealed that knowledge from insurer. 40 P. 
S. § S5lla. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

5. FRAUD. : 

When an applicant for insurance states he or she is in good health, the ques- 
tion of good faith of the answer is for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

§. CONCEALMENT. 

In action on industrial life policy defended on the ground of misrepr-sent- 
ation as to health in application for revival of policy without medical examination, 
where testimony showed that applicant on being admitted to hospital told of 
becoming hoarse and having cough at date prior to application, whether appli- 
cant fraudulently or inadvertently failed to disclose symptoms to insurer was 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 
7,GOOD HEALTH. 

The terms “sound health” or “good health,” when used in an insurance appli- 
cation, mean that the applicant has no grave, important, or serious disease, and is 
free from any ailment that serioutly affects the general soundness and healthfulness 
of the system. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

9 MEDICAL TREATMENT. ; 

In action on industrial life policy which had lapsed and been subsequently 
revived where application for revival contained representations that insured had 
not consulted a physician since the policy was lapsed, and that she had not 
been under the care of a physician within three years, proof of treatment of 
insured by a physician within the three-year period was admissible. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

13. MISREPRESENTATION. : pet 

If the falsity of representations made by insured in application for insurance 
and the requisite bad faith affirmatively appear from competent and uncontra- 
ticted documentary evidence such as hospital records, proots of death, or admis- 
sions in the pleadings, or from the uncontradicted testimony of plaintiff’s own 
witnesses, the verdict may be directed for the insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
l4. MISREPRESENTATION. : 5 

_If the evidence as to the falsity of representations made by insured in appli- 
cation for insurance is conflicting, or if insurer depends upon the testimony of 
its witnesses even though such testimony is uncontradicted, the case must be 
submitted to the jury subject to the trial court’s power to award new trial as 
often as in its discretion it may think the interests of justice require. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

_Appeal No. 295, October term, 1937, from judgment of Municipal Court, 
Philadelphia County, July term, 1936, No. 219; Leopold C. saee, Tetee. 


Action to recover on an industrial life policy by Goldie Mincy against the 


Washington National Insurance Company. The jane having disagreed, judgment was 


entered for defendant upon the whole recor 
Reversed, and retrial directed. 
Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 


and plaintiff appeals. 
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Abraham T. Needleman and Samuel J. Needleman, both of Philadelphia, 
for appellant. 

George H. Detweiler, of Philadelphia, for appellee. 

CUNNINGHAM, Judge. 

Appellant was named as beneficiary in an industrial policy of life insurance, 
issued by the defendant insurance company on March 19, 1934, in the sum of 
$219 upon the life of Nona Mincy, his wife. Following her death on May 9, 
1936, in the Philadelphia General Hospital from “hemorrhage secondary to aneur- 
ysm of the aorta,” he brought suit for the face of the policy; the case was tried 
before a jury and resulted in a disagreement. On July 14, 1937, the court below, 
acting under the provisions of the Act of April 20, 1911, P.L. 70, 12 P.S. § 684, 
entered judgment in favor of the defendant upon the whole record; this appeal 
is by the beneficiary from that judgment. 


[1] The motion for judgment in the company’s favor was based upon the 
refusal by the trial judge of its request for binding instructions. The provision 
of the statute is that “it shall be the duty of the court, unless it shall be of 
opinion that the case should be retried, * * * to enter such judgment, if any, as 
under the law should have been entered upon [the] evidence at the time of 
trial.” In other words, the test here is whether binding instructions should 
have been given for the defendant on the evidence admitted upon by both sides 
at the trial. 


Our consideration of this record has led us to the conclusion that defendant's 
point for binding instructions was properly declined. It follows that the court 
below erred in granting defendant’s subsequent motion for judgment upon the 
whole record, because, under the pleadings and the evidence, the controlling facts 
were in dispute and the respective contentions of the parties depended upon oral 
evidence. The issues of fact thus arising were necessarily for a jury. 

[2] As the amount of the policy did not exceed $300, it was issued without a 
medical examination. A written application for the policy was offered in evi- 
dence at the trial, but properly excluded because it had not been attached to the 
policy as required by section 318 of “The Insurance Company Law” of May 17, 
1921, P. L. 682, 40 P.S. § 441. 

The policy itself contained a “sound health” clause reading: “If the insured 
is not alive or is not in sound health on the date hereof, * * * or has, within 
two years before the date hereof, been attended by a physician for any serious 
disease or complaint, or before said date, has had any pulmonary disease, * * * 
or disease of the heart, * * * the liability of the company shall be limited to 
the return of premiums paid on the policy, except in the case of fraud, in which 
case all premiums will be forfeited to the company.” 

On February 3, 1936, the policy lapsed for nonpayment of premiums, and on 
the 26th of that month the arrears were paid by the insured and a written applica- 
tion was made by her for the reinstatement of the policy. It was upon a form 
entitled “Industrial Revival Application,” signed by her in the presence of one of 
the company’s field superintendents. 

[3] Upon this application medical examination was also waived. The paper 
was properly admitted in evidence at the instance of the company. The above- 
referred to provision of “The Insurance Law” does not include an application for 
reinstatement or revival of a policy. A reinstated contract of insurance is not to 
be regarded as a new contract but as a waiver of a forfeiture, restoring the policy 
and making it as effective as if no forfeiture had occurred, but reserving the 
right to the company to avoid the effect of the reinstatement by showing, if it 
can, that the same was procured by fraud. Rothschild v. New York Life Ins. Co., 
106 Pa.Super. 554, 162 A. 463. 

As a result of the payment of the arrearages of premiums and the making of 
the application for reinstatement the policy was officially revived on March 9, 
1936. The controversy in the case centered around the circumstances under which 
the reinstatement was applied for and procured. The material paragraphs of that 
application read: 

“To induce the company to revive the insurance * * * and as a consideration 
thereof, I agree on behalf of myself and any other person who shall have, or claim 
to have, any interest in any policy referred to in this application as follows: 


‘ 
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“I have never had any of the following complaints or diseases, * * * disease of 
the heart, * * * habitual cough, * * * nor have I any physical * * * defect 
or infirmity of any kind. . 

“I have not been under the care of any physician within three vears * * * I 
hereby declare that the statements recorded above and on the reverse side hereof 
are true and complete and I agree that any misrepresentation herein shall render 
the policy void and that the policy shall not be binding upon the company unless 
upon the date of official revival I shall be alive and in sound health.” 

The statement on the reverse side of the application reads: “The undersigned 
(applicant) hereby represents and declares that the person upon whose life the 
above described insurance was issued has not been sick or afflicted with any disease 
or injury, or consulted any doctor or surgeon, since this policy was lapsed, and 
agrees that no liability shall exist on the part of the company unless and until said 
company shall have approved this application at its home office in Chicago, 
Illinois, nor shall such hability exist unless, upon the date of such approval, the 
person upon whose life the above described insurance was issued shall be alive and 
in sound health.” 

Leon J. Fretz, a field superintendent of the company in whose presence the 
application was signed, certified as follows upon the application: “I personally 
interviewed the Life Proposed. I saw the above signature made. I am of the 
opinion that said Life is in good health. I recommend that this application be 
accepted.” 

When the case came to trial plaintiff established his prima face case by plac- 
ing in evidence the admitted averments of his statement of claim and producing 
the policy. The right of the company to contest its liability was not questioned. 
Its defense was that both the original contract and its revival had been procured 
hy false and fraudulent representations upon the part of the insured, particularly 
as to the condition of her health at the time the policy was revived and with 
relation to medical treatment within the three years specified in the application for 
revival. Tt was averred in affidavit of defense that the insured had received medical 
treatment during 1934 for “a heart condition and other involvement,” and also 
during 1935: it was further averred she was afflicted with the disease which 
caused her death when the policy lapsed and at the time it was reinstated, and 
was not in sound health as represented by her in her application for revival. 

There was presented, therefore, a case in which the insurer waived a medical 
examination before issuing the policy as well as before reviving it. The policy 
contained a “sound health” clause and, as above indicated, the application for 
reinstatement contained a similar provision. By reason of the existence in this case 
of an application in writing for reinstatement, neither the case of Youngblood v. 
Prudential Ins. Co. of America, 109 Pa.Super. 20, 165 A. 666, nor that of Pru- 
dential Ins. Co. of America v. Kudoba et ai., 323 Pa. 30, 186 A. 793, (in each of 
which the function of a “sound health” clause was considered) is controlling; in 
the former, there was neither a written application nor a medical examination; 
and in the latter, there was a medical examination. 

In considering the extent of the burden upon the insurer in this case, it 
is proper to bear in mind the amendment of July 19, 1935, P.L. 1319, 40 P.S. § 
5lla adding a new section (section 4l1la) to “The Insurance Company Law” of 
1921. It is therein provided, inter alia, that where the agent of an insurer, “record- 
ing the answers of the applicant where a medical examination is waived,” shall 
“declare the applicant a fit subject for insurance” (as was done in the case at 
bar), the company shall be “estopped from setting up in defense of [an] action on 
the policy * * * that the insured was not in the condition of health required 
by the policy * * * at the time of * * * the recording of the answers of the 
applicant * * * unless the [policy] was procured by or through the fraud, deceit, 
ot misrepresentation of or on behalf of the insured.” 

[4] As the case must be retried, it may not be amiss to remark that the com- 
pany will have the burden of showing, by a fair preponderance of the evidence, 
not merely the fact of unsound health at the date of revival, but also that the 
applicant knew her health was unsound, and fraudulently concealed that knowledge 
trom the company. 

[5] When an applicant states he or she is in good health, the question of the 
good faith of the answer is for the jury, because it is quite possible that the 
applicant may believe the answer to he true although then suffering from some 
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insidious disorder or latent disease. Evans v. Penn Mutu ife Ins. Co., 322 
547, 854, 186 A. 133. utual Life Ins. Co., 322 Pa. 

In this connection it may be stated there was no evidence that the insured had 
— advised by any physician that she had the aneurysm which caused her 
eath. 

One of the witnesses by whom the company sought to prove the insured knew 
she was not in sound health when she applied for reinstatement was Dr. Harry 
Miller, an interne at the hospital to which the insured was admitted on April 17, 
1936. He testified from a hospital memorandum made by him the day following the 
patient’s admission that she told him she had “developed hoarseness and a tickling 
sensation in her throat in September, 1935.” The record, as read by the witness, 
continued: “She developed a deep seated nonproductive cough. Attempts to 
expectorate caused her marked distress characterized by a choking sensation. 
The coughing spells have been infrequent until two weeks ago, April 4, 1936, 
when spells became more frequent,” etc. 

Manifestly, the above language was not used by the insured; it is the witness’s 
interpretation of her alleged statements to him. The only portion of the memoran- 
dum having any relation to the insured’s condition of health on February 26, 1936, 
the date of her application, is her admission that she became hoarse, had a 
tickling in her throat, and developed a cough as early as September, 1935. 

[6, 7] The record from which the witness read was not offered in evidence, 
and counsel for the company says in his brief: “There was no effort in the present 
case to use hospital records as such.” There is no documentary evidence of any 
kind in this record, bearing upon the truth or falsity of the insured’s representa- 
tions as contained in her application. Accepting the testimony of this witness at 
its face value, it is for a jury, and a jury alone, to say whether the insured’s failure 
to disclose the symptoms referred to was fraudulent, or merely inadvertent. The 
terms, “sound health” or “good health,” when used in an insurance application, 
mean that the applicant has no “grave, important, or serious disease, and is free 
from any ailment that seriously affects the general soundness and healthfulness of 
the system.” Whether the applicant honestly considered her hoarseness and 
cough comparatively minor ailments was clearly for the jury. Adams v. Metro- 
politan Life Ins. Co., 322 Pa. 564, 186 A. 144, and cases there cited. 

[8] Another witness for the company was Dr. S. A. Savitz, who had charge of 
the insured at the hospital. After describing in detail the size of the aneurysm 
and its effect upon other organs, the witness expressed the opinion that it would 
take “between two and four years” for an aneurysm to become as large as the 
one with which the insured was suffering when admitted. This medical expert 
also testified the insured could not, in his opinion, have been in good health when 
she signed the application, and added his belief that “she must have noticed this 
condition in her chest,” and its effect upon her windpipe and lung, for a period of 
“at least two years.” Upon cross-examination the doctor modified his statement 
to, “I am quite sure she suspected that she suffered with a grave illness.” It was 
not within the province of the trial judge to determine what weight should be given 
to these opinions: that question was also for the jury. 

Moreover, the testimony upon this branch of the case was not free from 
contradiction. The plaintiff testified that the insured’s health was good when the 
application was signed: that she had never complained of illness; that she continued 
to do her usual housework up until about April 1, 1936; and was sent to the 
hospital by Dr. Griffith on April 17th. Mae Mincy, a niece of plaintiff, testified 
the insured had done “all the home work” and had not complained of any illness 
until a month after the revival of the policy. Irene Epps, who lived in the Mincy 
home from August, 1935, until April, 1936, testified to the same effect. We hava 
already called attention to the certificate of the field superintendent relative to the 
apparent good health of the insured. 

Upon the matter of consultation with, and treatment by, a physician within a 
specified period, we have a clearer issue, because an applicant necessarily knows 
whether the answers to such questions are true or false. Counsel for the company 
offered at the trial to prove by Dr. John O. Griffith that he had treated the insured 
“on November 26, 1932, for violent action of the heart: that on April 25, 1933 (a 
date within the three vear period) he treated her again for dyspnea, with a slight 
swelling of the feet; that on November 2, 1934, he prescribed for her for pain at 
her heart. and at her left shoulder blade: that on October 29, 1935, he prescribed 
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ior her for pain in the left shoulder and arm, and for a cold; [and] that on 
April 17, 1936, he gave her a paper admitting her to the Philadelphia General 
Hospital.” The trial judge sustained an objection on behalf of plaintiff to the 
admission of any evidence of consultations and treatments prior to the lapsing of 
the policy on February 3, 1936. 

{9, 10] As shown by the above quotations from the application, it contained 
two representations relative to medical treatment; one, to the effect that the insured 
had not been sick or consulted any doctor “since [the] policy was lapsed,” and 
the other, a positive statement that she had “not been under the care of any 
physician within three years.” We are unable to see why proof of treatments by 
Dr. Griffith on April 25, 1933, and on November 2, 1934, was not admissible. The 
trial judge, in reviewing the record, evidently concluded this testimony should not 
have been excluded. In the course of the opinion, supporting his judgment for 
the company, he said: “If that offer had been allowed, there could have been no 
question as to the condition of her health and her treatment by a physician prior 
to the application for revival.” If this means that the trial judge considered this 
offer as a part of the evidence upon which he rested the judgment, such inclusion 
of the admissible portion of the offer as a part of the evidence was error. 

{11, 12] A motion for judgment upon the entire record must be disposed of 
upon the record as it existed “at the close of the trial.” The court can neither 
eliminate evidence which may have been improperly admitted, nor insert offers 
of evidence which should have been admitted but were excluded: the remedy in 
either case is a new trial. Ozanich v. Metropolitan Life Ins. Co., 119 Pa.Super. 
52, 55, 180 A. 67, 576. When the trial closed there was no evidence upon the 
record that the insured had consulted with or been treated by any physician within 
the three years preceding her application for reinstatement. 

Other material facts were in dispute. The plaintiff and his witnesses, Mae 
Mincy and Irene Epps, all testified that the company’s representative, Fretz, did 
not ask the insured the questions appearing upon the application for revival or any 
other questions relative to the condition of her health or previous medical treat- 
ment, nor did he afford the insured an opportunity to read the application. Their 
testimony was to the effect that all three of them were present in the room when 
the application was signed, and that the insured was merely directed to sign the 
application on the lines indicated by a cross-mark and did so, in ink, without 
reading the questions printed on the blank or having them read to her. It may 
be significant that her purported answers to the questions are written in pencil, 
but the signatures of the insured were subscribed with pen and ink. The testi- 
mony was positively denied by Fretz, who insisted that no other persons were 
present when the application was signed, atid that he asked her all the questions 
upon the blank and wrote the answers as’ given to him by the insured. 

When the record came before the court upon the company’s motion for judg- 
ment, it contained no documentary evidence as such (except the policy and appli- 
cation for revival), and the case was clearly within the principles of the rule 
reafirmed in Nanty-Glo Borough v. American Surety Co., 30° Pa. 236, 163 A. 523, 
as applied by us in the case of Dzsujko v. Eureka Maryland Assurance Corp., 109 
Pa.Super. 9, 165 A. 518. 

[13, 14] Even if the hospital records from which the physicians called by the 
company read in delivering their testimony covld be considered as documentary 
evidence, the disposition of this case should have been controlled by the principles 
thus announced by our Supreme Court in Evans v. Penn Mutual Life Ins. Co., 
supra, 322 Pa. 547, at page 560, 186 A. 133, 141: “If [the] falsity [of representations 
made by the insured] and the requisite bad faith affirmatively appear (a) from 
competent and uncontradicted documentary evidence, such as hospital records, 
proofs of death, or admissions in the pleadings, or (b) from the uncontradicted 
testimony of plaintiff's own witnesses, a verdict may be directed for the insurer. 
*** But whenever disputed questions of fact are presented by conflicting evidence, 
whether documentary or oral, or whenever the insurer’s defense depends upon 
the testimony of its witnesses, even though such testimony is uncontradicted, the 
case must be submitted to the jury, subject to the trial court’s power to award a 
new trial as often as in its sound discretion it may think the interests of justice 
require.” See, also, Osche v. New York Life Ins. Co., 324 Pa. 1, 187 A. 396. 

The single assignment of error is to the entering of judgment for the defend- 
ant: for the reasons herein stated it must be sustained and a retrial directed. 

Judgment reversed, with a venire. 
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HATFIELD et al. v. SOVEREIGN CAMP, W. O. W. 


Superior Court of Pennsylvania. Jan. 27, 1938. 


196 Atlantic Reporter 904. 
SOUND HEALTH. 

As respects right to binding instructions, a warranty that holder of “beneficiary 
certificate” in fraternal beneficial association was in sound health was not conclu- 
sively proved to be false by fact that he was suffering with pulmonary tuberculosis 
within three months after making warranty. 

(For other cases, see Insurance, Dec. Dig. § 825|2].) 

2. SOUND HEALTH. 

Whether applicant was in sound health when examined by insurer’s physician 
and when policy was delivered is ordinarily fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. QUESTION FOR JURY. 

The question of whether applicant was in sound health when examined by 
insurer’s physician and when policy was delivered must be submitted to jury, 
subject to trial court’s discretionary power to award new trial, where evidence 
is conflicting or insurer’s defense depends on testimony of its witnesses, even 
though such testimony is uncontradicted. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. EXAMINATION. 

Where insurer examines applicant, sound health clause generally operates 
only to extent of protecting insurer against material change in physical condition 
of applicant between time of examination and issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

EVIDENCE. 

In action on beneficiary certificate defended on ground that warranty of 
sound health was false, physicians’ testimony that X-ray photographs of insured’s 
thorax and lungs, taken six weeks after examination of insured by association’s 
physicians and three weeks after acceptance of certificate, showed advanced pul+ 
monary tuberculosis and physicians’ conclusions therefrom that insured was 
infected with pulmonary tuberculosis before acceptance of certificate did not entitle 
association to binding instructions, since physicians’ conclusions were only matters 
of opinion for jury to pass on. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

7. FRATERNAL. 

Che by-laws of a fraternal beneficial association are to be construed and 
interpreted according to laws of state of its incorporation, if association confines 
its activities to its charter powers and does not intrude into field of insurance 
companies. 

(For other cases see Insurance, Dec. Dig. §$ 693.) 

8 APPLICATION. 

Facts held to show that fraternal beneficial association incorporated in foreiy:i 
state was doing insurance business locally, so as to subject insurance contract 
to local laws regulating insurance and preclude defense based on any provisior 
of association’s by-laws, or on answers in application, not contained in or attached 
to insurance contract. 40 P.S. §§ 441, 1012. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

9. CERTIFICATE. 

That a policy of insurance is called a “certificate” does not change its character 
as insurance contract, since law looks to substance rather than to form. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

Appeal No. 235, October term, 1937, from judgment of Municipal Court, 
Philadelphia County, No. 402, September term, 1936; Leopold C. Glass, Judge. 

Assumpsit by Dorothy M. Hatfield and others, by their next friend and mother, 
Agnes C. Hatfield, and by Agnes C. Hatfield in her own right, against the Sov- 
ereign Camp of the Woodmen of the World to recover a death benefit of $1,000 
on a “beneficiary certificate.” Judgment for plaintiffs, and defendant appeals. 

\ firmed. 
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Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

\rthur T. Porteous, of Philadelphia, for appellant. 

\braham Wernick, of Philadelphia, for appellees. 


ABLE v. PILOT LIFE INS. CO. No. 14594. 
Supreme Court of South Carolina. Jan. 4, 1938. 
194 Southern Reporter 628. 
1 WAIVER. 

The question of waiver by insurer of life policy provision requiring first 
premium to be paid during good health of insured was for jury under evidence 
showing agent who delivered policy was informed, at time of delivery that insure+ 
was ill. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2, DELIVERY. 

A life policy provision that policy must be delivered to insured and first premium 
paid during good health of insured may he waived by insurer’s agent delivering 
calles. 

(For other cases, see Insurance, Dec. Dig. § 141]1].) 

3. AGENCY. 

The fact that insurer’s representative, who delivered life policy and accepted 
first premium while insured was ill, was inexperienced, and fact that illness of 
insured was of serious nature, did not preclude representative from waiving 
terms of life policy requiring it to be delivered and first premium paid during 
good health of insured. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

\ppeal from Common Pleas Circuit Court of Greenville County; G. Dewey 
Oxner, Judge. 

Action by Mattie G. Able against the Pilot Life Insurance Company, on a 
life insurance policy. From an adverse judgment, the defendant appeals. 

Affirmed. 

Smith, Wharton & Hudgins, of Greensboro, N. C., and Haynsworth & Hayns- 
worth, of Greenville, for appellant. 

C. G. Wyche, of Greenville, for respondent. 

Stap.er, Chief Justice. 

This action was brought on July 2, 1936, to recover the sum of $1,000 alleged 
to he due the plaintiff as beneficiary under a policy of insurance issued by the 
defendant company on the life of one Carlos Harth Able, Jr. As a defense, 
the defendant pleaded that “the policy was issued upon the express condition 
that it should not take effect until it had been delivered to the insured, and the first 
premium thereon actually paid during the lifetime and good health of the insured”; 
and that, upon information and belief, on the date the policy was delivered the 
insured was not in good health, but was then confined in a Greenville hospital 
suffering from spinal meningitis, from which he subsequently died. 

The case was tried before Judge Oxner and a jury on May 17, 1937. At 
the close of the testimony, each side moved for a directed verdict. Both motions 
were refused, and the jury found for the plaintiff $1,000, with interest. 

While there are two exceptions, only one question is presented by the appeal: 
Was the trial judge in error in refusing defendant’s motion for a directed verdict? 

The record discloses that on May 8, 1936, application was made by Able 
to the defendant company, through its agent, H. H. Woods, for a policy of life 
insurance in the sum of $1,000. He was examined on May 9th by Dr. Bishop, the 
company’s physician, who reported him to be a good risk. Pursuant to the applica- 
tion and the report, the policy, dated May 14, 1936, was issued to the defendant. 
It contained a provision that it would not take effect until it had been delivered 
to the insured and the first premium had been actually paid during the lifetime 
and good health of the insured. 

The plaintiff testified that on Saturday morning, May 16, 1936, Woods came 
to her home to deliver the policy, and that she told him. her son Carlos was sick, 
and that she would rather he would come back about 10 o’clock Monday morning, 
as she desired to devote her time to her son; that when Woods returned on 
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Monday morning, she advised him that Carlos had been taken to the hospi 
and that he was a very sick boy; that she then paid the agent the quarterly, 
premium and he gave her a receipt therefor and delivered the policy to her; and 
that he did this after she had told him of the insured’s condition. The plaintiff's 
daughter also testified that she was in the hall and heard this conversation 
between her mother and the insurance agent at the time the policy was delivered 
Woods testified practically to the same eftect, except that he claimed to have 
delivered the policy before the plaintiff advised him that her son had been taken 
to the hospital. He admitted, however, that the plaintiff did not deceive him in 
any way, but told him the truth about the whole matter. In short, the testimony 
showed that the insured was suffering with a serious illness at the time the policy 
was delivered, and that Woods, the defendant’s agent, knew that he was ill and 
in the hospital. It is conceded that there was no fraud on the part of the insured 
or of his mother, the plaintiff, who paid the premium for him. 


[1, 2] Under this testimony, and other evidence in the case, the question of 
waiver by the company of the quoted provision of the policy was undoubtedly one 
for the jury, and was properly submitted to them by the trial judge. Provisions 
of this kind in life insurance policies have been before this. court a number of 
times, and it has been uniformly held that such a provision may be waived by 
the company’s agent delivering the policy. The principle is so well establish 
that a discussion of it would seem unnecessary. However, we will refer to some 
of the cases. 

In Pearlstine v. Phoenix Ins. Co., 74 S.C. 246, 54 S.E. 372, 373, the cour 
said: “The rule adopted in this state and the large majority of the states ot 
the Union is that an insurance company cannot avail itself of provisions in the 
policy that it should be void if certain facts therein mentioned as essential t 
the insurance should be found not to exist when these facts were known to t! 
agent not to exist when tbe policy was issued through him, and the existence of 
such facts and the knowledge of the agent may be proved by parol.” While thi 
decision had to do with fire insurance, it has been frequently quoted from | 
the principle therein stated applied by this court in life insurance cases. 

We find the following in Fludd v. Assurance Society, 75 S.C. 315, 55 S.E 
762, 764: “The knowledge of an agent acquired within the scope of his agency 
is imputable to his principal, and, if an insurance company, at the inception of 
the contract of insurance, has knowledge of facts which rerider the policy void 
at its option, and the company delivers the policy as a valid policy, it is estopped 
to assert such grounds of forfeiture.” 

And in Rogers v. Atlantic Life Insurance Company, 135 S.C. 89, 133 S.E. 
215, 220, 45 A.L.R. 1172: “If Tiller, the general agent of the company, knew or 
was told before the insurance was issued that a bump or tumor had been removed 
trom the face of James A. Rogers, his knowledge of these facts was imputed 
to the insurance company, and the question of waiver on the part of the company 
was properly submitted to the jury.” 

And also in Galphin v. Pioneer Life Insurance Company, 157 S.C. 469, 154 
S.E. 855, 858: “The jury was instructed that it was not disputed that the insured 
was in bad health on September 14, and, if the policy was delivered to him on 
that date, then it was void, unless the agent knew of his sickness, in which case 
his knowledge would be imputed to the company. The appellant complains that 
this was error, for the reason that ‘knowledge of the agent of the fact that the 
plaintiff had at that time suffered a stroke of paralysis would not be imputed to 
the company in that it would be a fraud upon the company for the benefit of the 
insured of which he ought not to be allowed to take advantage.’ In disposing 
of the exception raising this question, we call attention to the recent case of Ayers 
v. Insurance Company, 148 S.C. 355, 146 S.E. 147, and authorities cited in the 
opinion. The principle is well-established that the insurer is bound by the acts 
of its agent acting within the scope of his authority, even though the agent 1 
actuated by a fraudulent intent: and that the rights of the insured are not affected 
thereby unless he participated in the fraud. In the case at bar, there was no tes- 
timony that the insured was a party to a fraud in the delivery of the policy on 
September 14, if it was delivered on that date, which was a question in dispute. 
Under the issues made bv the evidence, the charge was a correct statement © 
the law applicable.” 
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The policy of insurance in Fender v. New York Life Insurance Company, 158 
S.C. 331, 155 S.E. 577, contained, as in the policy before us, a provision that only 
an executive officer was empowered to waive any forfeiture or to bind the 
company in any manner. The court said: 

“The insured, as well as the insurer, may waive a condition precedent to 
the delivery of a policy which is solely for his benefit. Going v. Insurance Co., 
58 S.C. 201, 36 S.E. 556. 

“While dissenting on other grounds to the judgment of the court, Mr. Justice 
Woods conceded, in Huestess v. Insurance Co., 88 S.C. 31, 70 S.E. 403, 408, ‘The 
rule has been laid down in this state that an insurance company cannot set up 
forfeiture on account of facts known by the agent of the company to be existing 
at the time of making the contracts.’ 

“The recent cases of Rogers v. Insurance Co., 135 S.C. 89, 133 S.E. 215, 45 
A.L.R. 1172, and Jennings v. Clover Leaf, etc., Co., 146 S.C. 41, 143 S.E. 668, 
support the proposition that a condition precedent may be waived. There are 
numerous other decisions in line with these cases—too many of them for us now 
to refer to. 

“But the appellant strongly urges, and mainly rests its case upon the proposi- 
tion, that the soliciting agent, Beach, had no authority to waive the stipulation 
in the policy that waiver could only be made by an executive officer of the com- 
pany. The law, as recognized by this court, however, is absolutely against appel- 
lant’s contention.” 

The following from Gandy v. Insurance Company, 52 S.C. 224, 29 S.E. 655, 
is then quoted with approval: “An insurance contract, like any other contract, 
may be altered by the contracting parties, and the insurer may, of course, waive 
any provision for forfeiture therein. It may also waive the provision relating 
to the manner or form of wamwer by its agents, since this clause has no greater 
sanctity than any other part of the instrument.” 

And from McLaurin v. Mutual Life Insurance Company, 115 S.C. 59, 104 
S.E. 327, 329: 

“The president, the vice president, and the secretary cannot solicit, or collect, 
or deliver; they must commit that to others, and along with it the discretions 
we have adverted to. * * * The power in the local agent to withhold the policy 
involves the power to deliver it; there is no escape from that conclusion. 

“But the appellant says, even though the local agent should have . concluded 
that the applicant was in good health, yet, if the fact be the contrary, then the 
policy never operated. The parties intended to make a contract, and that involved 
the doing of everything necessary to carry it into operation, to wit, the acceptance 
of the appplicant as a person in good health. They never intended to leave open 
that one essential element of the contract, when the parties dealt fairly one with 
the other. It is plain, therefore, that upon the facts it is not necessarily a case 
of waiver or of estoppel, but a case where the local agents, in the exercise of 
the powers lodged in them, accepted the premium and delivered the policy. That 
act hinds their principal, the defendant.” 

Further citation of authority is unnecesssary, but see the following decisions 
from other jurisdictions: National Life & Accident Company v. Sneed, 40 Ga.App. 
131, 149 S.E. 68: McClelland v. Mutual Life Insurance Company, 217 N.Y. 336, 
111 N.E. 1062; Bible v. Tohn Hancock Mutual Life Insurance Company, 256 N.Y- 
458, 176 N.E. 838: Heffron v. tna Life Insurance Company. 233 App.Div. 534, 
253 N.Y.S. 765: Inter-Southern Life Insurance Company v. Ransom, 149 Ark. 
517, 232 S.W. 754: Connecticut Indemnity Association v. Grogan’s Adm’r, Ky., 
52 S.W. 959. 

Counsel for the appellant contend, and this is the burden of their argument, 
that the principle stated in our decided cases should apply only where the agent 
delivers the policy when the insured is suffering from some slight temporary ail- 
ment, of which the agent fullv knows; but that where the illness is of a serious 
nature, the principle is entirely different; that is to say, when the ailment is a 
serious one, the agent cannot waive the condition of the policy as to its delivery, 
and in such case it should be held that he is without authority or power to bind 
his principal. In short, it is argued that whether the company is bound or not 
depends unon how ill the insured is at the time of such delivery; whether seriously 
or otherwise. 
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{3] This contention, however, is without support in the decisions. The 
principle is the same, whatever the nature or degree of the illness. It is not 
material, so far as the insured is concerned, whether the agent exercised his 
discretion wisely or unwisely; and the fact that he may be “new and inexperienced,” 
may not soundly be offered by the company as an excuse for relieving it from 
the result of his acts or of the mistakes made by him. Under our decisions, the 
act of Woods in delivering the policy, in the circumstances stated, was the act 
of the company, and the latter will not be heard to say that it was ignorant of 
the contents of the policy issued by it. 

The judgment of the circuit court is affirmed. 

[4] As to the order settling the case for appeal, the defendant moved for a 
new trial on the ground that the court erred in refusing the company’s motion for 
a directed verdict. In denying the motion, Judge Oxner set forth at length in an 
order his reasons for not directing a verdict for the defendant. As no exception 
was made to this order, it was not included by appellant in its proposed record for 
appeal. Within due time, however, the respondent asked that the record be amended 
by including such order. Over defendant’s objection, this was allowed by the court 
and an exception was duly taken by appellant to such ruling. 

While the order of Judge Oxner refusing a new trial is a very able one, the 
printing of it in the transcript of record was unnecessary to a decision by this court 
of the question presented by the appeal. As we have said, no exception was made 
to this order. And we may add that counsel for respondent duly filed in. this 
appeal a brief, in which he fully argued, with citation of authority, the one ques- 
tion presented for decision. The respondent, therefore, must pay for the printing 
of such order in the transcript of record. 

And it is so ordered. 

Bonham, Baker, and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 


FEINBERG v. GREAT SOUTHERN LIFE INS. CO. No. 3130. 
Court of Civil Appeals of Texas. Beaumont. Dec. 8, 1937. 
Rehearing Denied Dec. 22, 1937. 
111 Southwestern Reporter (2d) 729. 
1. SUICIDE. 

As respects instructed verdict, evidence, in action to recover double indemnity 
payable in case of insured’s accidental death under life insurance policy except- 
ing suicide, held to show as matter of law that deceased committed suicide by 
jumping under train. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from District Court, Jefferson County; R. L. Murray, Jud 

Action by Mrs. Ida Feinberg against the Great Southern Life ” Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Gordon, Lawhon, Sharfstein & Bell, of Beaumont, for appellant. 

Vinson, Elkins, Weems & Francis, of Houston, Duff & Cecil and Lamar 
Cecil, all of Beaumont, and Simon Frank and Fred R. Switzer, both of Houston, 
for appellee. 

Watxer, Chief Justice. 

About 7:50 a. m. on the 25th day of August, 1933, in the city of Beaumont, 
Max Feinberg was run over by a freight train of the Beaumont, Sour Lake & 
Western Railway Company, and killed. At the time of his death he carried 
with appellee, Great Southern Life Insurance Company, a policy of life insurance, 
in full force and effect, for the sum of $25,000, payable to appellant, Mrs. Ida 
Feinberg, beneficiary; his policy called for ‘ ‘double indemnity” in the event of 
the death of the insured resulted from bodily i injury, etc., but expressly provided: 
“This agreement does not cover suicide, sane or insane, or any attempt thereat, 
sane or insane; nor death as a result of bodily injuries received while engaged 
in Military or Naval Service in time of war, or in aeronautics or submarine oper- 
ations in time of peace or war; nor death resulting directly or indirectly from 
violation of law by the Insured.” 


On due proof of loss appellee paid the primary indemnity of $25,000, but 
refused to pay the “double indemnity” on these grounds: (a) The death of the 
insured was a suicide; (b) the insured was a trespasser on the property of the 
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railroad company at the time of his death; (c) the insured was violating the law 
at the time of his death. When payment was refused appellant instituted this 
suit to recover the “double indemnity”; appellee answered, pleading in defense the 
provisions of the policy copied above. On trial to a jury, judgment was rendered 
in favor of appellee on an instructed verdict. 

[1] Pretermitting a discussion of the defenses of trespass and law violation, 
the evidence supports the verdict on the conclusion that the death of the insured 
was a suicide, All the testimony was to that effect, and there was not a scintilla of 
evidence to the contrary; nor was there a circumstance in the record impeaching 
the testimony of the eyewitnesses. 

The railroad track crosses Fourth avenue about 800 feet west of the place 
where Mr. Feinberg was killed: he was killed near the intersection of the railroad 
tracks with Avenue C. We take the following statement from appellee’s brief: 
“About 7:00 A. M. the morning of his death, three witnesses place him at Fourth 
Avenue on the north side of the railroad yards where the same crew was doing 
some switching. John McMurray, the fireman on the engine, described his actions 
as follows: ‘When we were switching, that is making them fast moves, shifting 
the cars back and forth over where they were cutting cars at, he came up to the 
car; about the time he would get up to the cars we was stopped, and he would go 
right back to the same place. He would get very close.’ J. D. Smith, the section 
foreman, described his actions as follows: ‘He walked up there. At that time we 
thought he was trying to crawl through. When he walked up there, it seems like 
he wanted to get through the train and he acted like he was going to put his hands 
on the grip irons hetween the cars, and I would say he got in six inches of the train 
and then backed off.’ Later, before the train of cars reached Avenue C, he was 
stationed at the telegraph pole on the west side of Avenue C, and north of the 
railroad track. There was nothing at that time to prevent him from crossing 
Avenue C to the south, on which side his automobile was located. He waited at 
his station near the telegraph pole till some of the freight cars had been pushed 
east across Avenue C, and then started walking east till he crossed over the roadway 
of Avenue C and on to the property of the Beaumont, Sour Lake & Western Rail- 
way Company. He then hastened his pace slightly, assumed a crouched or stooped 
position for a few steps, and then jumped or leaped under the train.” 

The witness, Pete Williams, testified : 

“O. Do vou remember on August 25, 1933, seeing Mr. Feinberg around, Mr 
Max Feinherg, around Avenue C where it crosses the Beaumont, Sour Lake & 
Western Railway Company? A. TI seen him, but not knowing who he was. 

“QO. You saw him, but you didn’t know who he was at the time you first saw 
him? A. No, sir, T didn’t know him. 

“QO. Well, did you later see a man dead along the right of way of the Beau- 
mont, Sour Lake & Western lying east of Avenue C? A. Yes, sir. 

“QO. The man that you saw dead there, is he the same man that vou have 
reference to seeing early in the morning? A. Yes. sir, it was the same man. * * * 

“QO. Now then, where was this gentleman that vou say you saw, this white 
gentleman vou have described as Mr. Feinherg, where was he when you first saw 
him? A. When T first saw the gentleman he was down the track, down that way. 

“QO. Which way? West? A. Well, west. 

“O. Towards Jones-O’Shaughnessy? A. Yes, sir. 

“QO. Did you see him stop at any place there after you all got across? A. 
Well, he stopped at a post, one of those posts what those wires was on. He stopped 
there at one of them a few minutes. 

“QO. Where were you when he was at the post? A. I was right there between 
those two—between where the Santa Fe goes in right there at the crossing on 
Avenue C. 

“OQ. Was there any switching going on across Avenue C ahout that time? A. 
Yes, sir, the switch engine had a long train switching. 

“O. Did vou see the front end of that string of cars pushed over Avenue C? 
\. Did T see the front end? 

“Q. Yes. A. Yes, sir. 

“O. The end that was going east? A. Yes, sir. They had slowed up there to 
throw a switch or something, a crossing or something, and they was switching east. 

“O. Now did Mr. Feinberg move after that train of cars moved across Avenue 
C? A. Yes, sir, he was walking up alongside of the cars. 
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“Q. Which way was he going? A. Going east. 

“Q. Towards town or away from town? A. Towards town. 

“Q. Now what was this train of cars doing as he walked across Avenue C? 
A. The cars was moving too. 

“Q. Did he walk the same way the cars were being shoved? A. Yes, sir, 
they was shoving them east and he was walking east. 

“Q. How far was he from those cars as they moved along going east? How 
far from them as he walked across there? A. Well, he was just like any other— 
just like a brakeman walking alongside the cars, about two feet and a half. 

“Q. Do you know where that first Switch stand is there east of Avenue C? 
Have you seen it, have you? A. Yes, sir. 

“Q. Did he walk to that—along that train of cars until he got to that switch 
stand? A. Yes, sir. 

“Q. Then what did he do? A. Well now, when he got to that switch stand 
he kind of looked: around like this and he had his hand under the train. I couldn't 
see his hand. I don’t know whether he had his hand hold of anything or not, but 
he went along that way with the train. 

“Q. All right. Then what did he do? A. Then he made a jump. 

“Q. He made a jump? A. And he cut that arm. 

“Q. What did he do then when he made the jump? A. It cut one arm off. I 
forget which it was. 

“©. Wait a minute. When he jumped, which way did he— A. Under the 
train. 

“OQ. What did he do then? A. He hollered. 

“Q. When did he holler? A. When he jumped under the train and cut one 
arm off and it knocked him from under there. 

“Q. Now did the way the train hit him and the way he was knocked after the 
first jump, could you see him? A. Yes, sir, I seen him. 

“Q. As it knocked him—when it knocked him out, which way did it knock 
him, out from the rails or under the rails? A. Out from the rails, and he set 
straight u 
“9. He set straight up? A. Yes, sir. 

2 Did he say anything more? A. Yes, sir, he hollered loud. He hollered 
said ‘Oh, Oh!’ I was so frightened I wouldn’t remember what he said, and this 
boy Dyle Singleton was closer to him than I was and he said—Dyle—he hollered 
and said, ‘I will do it.’ 

“Q. Then after he hollered, was this train moving along east? A. Yes, sir, 
moving along east. 

“Q. What did he do then? A. He leaped under there again. After he was 
sitting straight up out a distance from the rail, he leaped under there again. 

“Q. What portion of his hody did he put under it that time did it look to you 
like? A. Well, it looked to me like it caught him right along in there. 

“Q. Right along the chest? A. Yes, sir, caught him right along in here.” 

On cross-examination : 

“O. Then after the train started there, he was still standing by this post, was 
he? A. After the train started? 

“Q. Yes. A. Well, ves, sir, he was standing by the post and he stood there a 
little while. 

“OQ. What did he do? A. Well, when I seen him he had a cigarette, but he 
didn’t stand there long. 

“OQ. Did you talk to him or speak to him? A. No, sir, I didn’t speak to him 
at all. 

“Q. Did anybody in the party speak to him? A. No, sir, not one of the boys 
what was with me didn’t speak to him, and I didn’t see anybody else out there. 

“Q. You didn’t see anybody else out there? A. No, sir, I didn’t. 

“QO. How long did he stand at the post, about? A. Well, when I seen him he 
had been standing there just about, seemed to me like about three minutes. He 
didn’t stand there very long. 

“Q. Now you say about the time he got up there to the post the train started? 
A. Yes, sir. 

“Q. And during that three minutes how many of the cars went past the 
crossing? A. Now, I don’t know, sir. 
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“Q. Any part of the train? A. Because I was down on this end and up 
ahead in there, I wasn’t paying any attention to how many cars had crossed the 
crossing, but don’t seem to me like nary one had crossed becaused they had stopped 
there to go on a switch. 

. You said the train started, though, about the time he got up there is that 

A. Time he got up where, to the post? 

. To the post. A. Yes, sir. 

. And he stood there about three minutes, you think? A. Yes, sir. 

. Now after he left the post, was he still smoking there? A. No, sir, he 
wasn’t smoking, I didn’t see him smoke any. 

“Q. Well, after he left the post. A. Seems to me after he left the post he 
throwed his cigarette down. 

“Q. When he came up alongside the train there, he just walked up, did he? 
A. He was walking along, the train was moving slow, and he was just walking 
along. I thought he was a car inspector or railroad man or something. * * * 

“Q. How tar did he walk from the corner—I mean from the road down to the 
switch stand? A. From where the road crosses? 

“Q. Yes. A. To the switch stand? 

“QO. Yes. A. Well, that is about seventy feet, 70 or 75 feet. 

“Q. He was walking slowly along there, was he? A. Yes, sir. 

“Q. And walked down past the switch stand? A. Yes, sir. 

“Q. Now as you saw him walking down there, was there anything about the 
way he walked that particularly attracted your attention or anything he did up to that 
point that attracted your attention to him? A. Yes, sir. I guess that is how come 
me to see him get under there. | always watch railroad men like that, switchmen 
or brakemens or anything like that, that make this switch, and turn that air, and he 
was acting to me as if he was some kind of employee of the railroad company or 
car knocker or something. 

“Q. He did not act any different then than the average man you have seen 
walking alongside a railroad track? A. No, sir. I thought he was a railroad 
man. I thought he was a car inspector. I see them sometimes reach down, catch 
that air, and pull it, and I thought that was what he was going to do. 

“Q. But you didn’t see him reach to pull the air until you say he got down 
past the switch stand? A. iNo, sir, that is where he caught hold there after he 
had just passed that switch. 

“Q. And he walked down there just like any other fellow does walking along- 
side a moving train? A. Yes, sir, until he went under. 

“Q. Now you say that he kind of turned around? A. Yes, sir. 

“Q. What did he do then? A. Well, when he kind of looked around like that, 
then he goes under there. Now I couldn’t see his hands. That is why I thought 
he must have had some hold of something under there, I couldn’t see his hands at 
all from where I was and I thought he must have had hold of something under 
there. That is when I thought he was going to pull air or something. 

“Q. Up to that point he had been walking with his back toward you, hadn’t he? 
A. Ye 8 sir. 

“O. Now when he went down, you say, under the train, toward the train, did 
he go down slowly or fast or how? A. No, sir, just went down just like I just 
go down. 

“QO. Kind of lurched forward? <A. Yes, sir, and went down. ; 

“Q. Kind of like a fellow does when he stumbles, he went rather fast? A. 

, | could just show you exactly how, but TI couldn’t hardly explain it here, 
but I could show you just exactly how he done because I was there and I was 
looking right at him. 

“Q. All right, go ahead and show me. A. Now he was walking along just 
alongside the train like this and he kind of turned around and looked back like that, 
and then he got down like that, just like that, and all at once he went down, cut 
that arm off and knocked him out from under there.” * * * 

“Q. Then you say the train knocked him out there? A. Yes, sir, the box 
knocked him out from under it. 

“Q. And when he came out there, you say you heard him holler? A. Yes, sir 
he hollered before he made the second jump. 

“Q. Then as the train knocked him away from the train— A. Yes, sir. 


’ 
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“Q. —he was in a sitting position then? A. He set up straight and looked 
around at that place where it had all that blood on it. 

“Q. Then you say-he stood up on his feet? A. No, sir, he didn’t never get 
up on his feet. 

“QO. He didn’t get up on his feet? -A. No, sir. 

“Q. He just fell toward the train, is that it? A. Yes, sir. 

“. Was that arm that was cut, was it cut clear off before he fell the second 
time? A. Well, if it wasn’t, I couldn't see none of it. 

“Q. You didn’t see any of it. All you could see was just the stump, was that 
it? A. Just the blood and stump there, that is all I could see. 

“Q. Then the second time he was in a sitting position and he just fell under 
the train? A. The second time when he came out, the second time when he made 
that holler, he made a leap and went under there and caught him along here, right 
along in here. * * * 

“Q. Now would you say on your oath that he didn’t fall there? A. Well, | 
would say on my oath that he didn’t fall that time. He leaped under there. 

“Q. He leaped. That is the way it appeared to you? A. Yes, sir, that is the 
way it appeared to me. 

“Q. You don’t know whether he had stumbled before that time or not? A. No, 
sir, I don’t know whether he stumbled or not. I am just talking about from the 
time I seen him. 

“Q. You don’t know whether he got a dizzy spell and started weaving with it? 
A. No, sir, I don’t know. : 

“Q. All you are trying to say to the jury is you thought he leaped, is that it? 
A. Yes, sir. 

“©, That. ie all.” +? * 

Redirect Examination. 

“By Mr. Switzer: 

“Q. What makes you say he leaped under the train? What did he do to make 
you think he leaped under the train? A, Well, he done like that. See? 

“Q. How did he do? A. He never did get up. He just done like that and the 
train caught him along here. That is why I say he leaped. 

“Q. Did he use some exertion to get under there? Is that what you mean? 
Did he exert himself? Did he fall under or push himself under there? A. No, 
sir, he done just like | am showing you, just like that. 

“Q. Before he jumped under the train the first time, did you see him? Did he 
walk straight along there? Was he walking.ordinarily? A. Yes, sir. The first 
time he was walking steady, just like everyvody. I thought he was one of the 
train crew. 

“Q. He didn’t fall under there the first time, did he, when he walked along 
there? Did he fall under there the first time or did he jump under there? A 
Well now, it is just like I showed it was. Do you want me to show you again? 

“By Mr. Cecil: 

“Q. Yes, come out and show us again. A. It was just this way and up 
behind there I couldn’t see his arm, and all at once he made a lunge and he must 
not have went straight across there, he must have went kind of sideways for that 
car box to hit him and knock him out from under there, and that second time he 
leaped under there. That is just the way I seen it.” 

The witness, James Quinn, testified : 

“Q. Now when your attention was first attracted to him, (Mr. Feinberg) what 
was he doing? A. He was smoking a cigarette. * * * 

“QO. Did you see a switch stand, picture of a switch stand there on the east 
side of Avenue C? A. Yes, sir. 

“Q. What did he do with reference to that switch stand? Where did he go 
with reference to it, east or west of it? A. Went east. 

“Q. Did he do anything after he reached that switch stand going east? A. 
Yes, sir, he began to walk faster then. He was walking. 

“Q. How far beyond that—how far east of that switch stand do you think he 
went, James? A. Not over three or four feet. 

“Q. Then what did he do? A. Jumped under the train. ; 

“Q. Did you see him there, James, as he moved towards the train? A. Yes, 
sir, T saw him 
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“Q. What did he do or what did you see he did? A. He got in a crouch and 
jumped under the train. 


“Q. Could you see him? A. Yes, sir. 1 could see him. 


“Q. About how far were you now from that post where you say you saw this 
gentleman the first time, at the time he jumped under the train? A. I had walked 
nearly to that post then. 

“Q. After he jumped under the train, as you have described, then what hap- 
pened? A. The train knocked him back. 

“Q. About how was he faced with reference to you when the train knocked 
him back? A. West. 

a And was it toward you or away from you? A. He was sort of facing me 

train. 

. Sort of facing you and the train? A. Yes, sir. 

. Did the cars move along there? A. Yes, sir, they was still moving. 

. While he was knocked back? A. Yes, sir, they was still moving. 

. Did you see him do anything else? A. Yes, sir. 

. What did he do? A. I saw him grab his arm. 

. All right, did you hear him say anything? <A. No, sir. 

A. Jumped back 

under the train. 

“Q. Well, how was he after he was thrown out the first time? What position 
was he in when you saw him look at his arm? A. On his knees. 

“Q. And how did he get under that train the second time? A. He jumped under 
there. * * * 

“Q. When you saw him, and he was standing still? A. No, sir, he wasn’t 
exactly standing still when I first saw him. 

“Q. He was standing there, he was in that position was he, when you first saw 
him? A. Two or three feet of that post. 

“Q. Smoking a cigarette? A. He taken a cigarette and lit it then and stood 
up there. 

“OQ. Now how far did you have to walk after saw him until you got to that 
crossing there? A. I could see him. I did not have to walk anywhere. 

“Q. I say how far did you have to walk from where you first saw him up for 
you to get up to the crossing? A. Not over 200 feet. 

“QO. Not over 200 feet. You were coming then alongside the train as it came 
in to that crossing, were you? A. The train had not got there. 

“Q. Well, but the train passed you, did it, or not? A. Yes, sir, it passed 
me. 

“Q. And you were walking along the left hand side of the track coming into 
Avenue C there? A. Yes, sir. T think it was the left side. 

“QO. Were you on a path going through there? A. I don’t think there was no 
path on that side. 

“Q. What were you walking on? A. The bed right there, just in the grassy 
spots, you know, alongside the track. 

“O. On the same side of the track that this man was? A. Yes, sir. 

“Q. And you had walked quite a distance alongside that side of the train 
down to the crossing at the time the accident occurred, hadn’t vou? A. Yes, sir. 

** 

“O. Now vou sav that vou got up close to that pole when the man (Mr. Fein- 
berg) started to walk awav? A. When he started to walk away, T reckon T had 
done walked up in just about 100 feet of him. 

“O. Within about 100 feet of the pole, and how far was the pole from the 
switch stand? * * * 

“QO. In your statement, James, didn’t you say that the man was sitting down 
there? A. No, sir, I didn’t. : 

“QO. You didn’t savy that? What did vou say? A.T said he was on his 
hands and knees. 

nQ. On his hands and knees? A. Yes, sir. 

Q. Now how did he get on his hands and knees? A. After he jumped 


under the train, but he didn’t get on his hands and knees hefore he jumped 
under the train. 
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“Q. He didn’t get on his hands and knees before? A. No, sir. 

“Q. Now he was walking with his back toward you down there and he was 
near the switch stand? A. Yes, sir. 

“Q. He was standing up when he passed the switch stand, standing up 
straight? A. No. sir, like he was looking for something under there or some- 
thing. After he crossed, you see, he got in a stoop after he crossed the switch 
stand. 

“Q. He got in a stoop after he crossed the switch stand. Now did he get 
in that stoop rather quickly or did he just go down slowly? A. Between that 
as he peartened his gait up, you see. 

“Q. What? A. As he walked faster he bowed lower until he got even with 
the train. 

“Q. He just picked up speed and the faster he went the more he sloped over, 
is that it? A. Yes, sir. 

“Q. And when he got up to the train, did you see his hands? A. Yes, sir, I 
saw his hands. 

“Q. Did he take hold of the train? <A. No, sir. 

“Q. Did his hands go under the train? A.I think his right arm did, 
I think. 

“Q. What happened to his left one? A. Didn’t anything happen to his 
left one then, 

“Q. Were his hands in front of him or down at his side or where? <A. They 
wasn’t much far in front of him. 

“Q. Wasn’t much in front of him? A. No, sir. 

“Q. How far was it from the time he started to stop until he actually got 
under the train, how far did he go there? A. Not over three or four feet. 

“Q. Not over three or four feet? A. No, sir. 

“Q. And when he went down the first time, his whole body didn’t go under 
the train, did it? <A. No, sir. 

“OQ. The train kind of knocked him out there? A. Yes, sir. 

“OQ. What did it do to him when he went under the first time? A. I think 
it cut his right arm off or mashed it, 

“Q. Could you see it? A. Yes, sir. 

“Q. And that would be the arm on the side next to the train as he walked 
along there? A. Yes, sir. 

“Q. And it knocked him off his feet? A. Just about the time he jumped 
under the train, he was off his feet. 

“Q. He was off his feet. Well, when the train hit him, what position did he 
remain in? A. He was on his knees. 

“Q. On his knees? A. Yes, sir. 

“Q. Then did he just crawl on under the train? A. You mean when he 
jumped under the second time? 

“Q. Yes. A. No, sir, he kind of pitched himself like he jumped, you know, 
on his knees. 

“Q. Got back on his feet? A. No, sir, he never did get back on his feet. 

“OQ. Did he crawl under then? A. No, sir, he didn’t crawl under there. 

“Q. Well, did the train knock him? How far did the train knock him back 
from the rail? A. About a foot and a half, I reckon, or two feet. 

“Q. About a foot and a half from the rail? A. About two feet. I won't say 
exactly. 

“Q. And he just pitched himself while he was in a kneeling position and went 
under the train? A. Yes, sir. * * * 

“Q. Could you tell from where you were whether the man had stumbled? A. 
Yes, sir, I could have told. 

“QO. Were you watching him? <A. Yes, sir, | was watching him. 

“QO. Very closely? A. Yes, sir. 

“Q. Could you tell from where you were whether he had had a dizzy spell or 
not? A. Yes, sir. 

“QO. Did he or did he not? A. No, sir, he didn’t have no dizzy spell. 

“QO. You can tell that, can you? A. Yes, sir.” ; 

Under the testimony of these witnesses, we are forced to the conclusion that 
the death of the deceased was a suicide. 
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{2] There is no merit in appellant’s proposition that the statement of the wit- 
nesses that the deceased “jumped under the train” and “leaped under the train” 
constituted mere conclusions of the witnesses, and not fact statements. 


Appellant offered testimony to the effect that, shortly before his death, the 
deceased received an injury to his head, causing him to suffer dizzy spells; she 
advances the proposition that, under the evidence, it was a question of fact for the 
jury whether the deceased voluntarily jumped under the train or fell under the 
train as a consequence of a dizzy spell. The testimony was conclusively to the 
effect that the deceased on his own volition jumped under the train: the ¢ircum- 
stances surrounding his death raised no inference that he fell under the train as a 
result of a dizzy spell. 

The judgment of the lower court is affirmed. 





GARABRANT v. BURNS et al. No. 2123—7003. 
Commission of Appeals of Texas, Section A, Jan. 12, 1938. 
111 Southwestern Reporter (2d) 1100. 
1. CHANGE OF BENEFICIARY. 

An insurer may make reasonable regulations in policy or in the constitution 
and by-laws which become part of the policy defining the method by which a 
member may change the beneficiary named in the certificate, and the right 
to change may be exercised in no other way, and, when beneficiary is a third 
party, such regulations become part of the contract. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

2. CHANGE OF BENEFICIARY. 

While the insurer may waive compliance with regulations in policy intended 
for its benefit, the beneficiary named in the policy has a right by virtue of the 
contract to require that a change be made substantially in accordance with the man- 
ner provided. 

(For other cases, see Insurance, Dec. Dig. § 784[6, 7].) 

3. CHANGE OF BENEFICIARY. 

When a mutual benefit society provides within its powers and limits of its 
charter a particular method of changing beneficiary or sets forth in its certificate 
a way by which the change may be made, no change of beneficiary may be made 
in any other mode, since the expression of one mode excludes other modes or 
manners of changing beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

4. CHANGE OF BENEFICIARY. 

A mutual benefit society beneficiary has right to proceeds of certificate of insur- 
ance subject to right of the member to change beneficiary according to the regula- 
tions of the society which are part of the contract of insurance, and the right of the 
heneficiary to have the contract carried out in the manner provided is as binding 
upon the member as his right to change the heneficiary is binding upon the beneficiary 
and the society. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

3. EXPECTANCY. ; . 

The power reserved to member of mutual benefit society to change beneficiary 
qualities right of the beneficiary, in policy, making interest of beneficiary a mere 
expectancy while power to revoke appointment continues, and expectancy becomes 
an absolute right upon death of member, unless in manner prescribed it has been 
defeated by affirmative act of changing beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

6. CHANGE OF BENEFICIARY. 

Under mutual benefit society’s by-laws providing that change of beneficiary 
could be effected by returning certificate to society’s division secretary and making 
request to president and general secretary-treasurer in writing and under oath 
or witnessed by member of society, method provided for changing beneficiary 
was binding, and no change could be made without substantial conformity with the 
requirement. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 
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7. CHANGE OF BENEFICIARY. 

Under mutual benefit society's by-laws providing for change of beneficiary by 
return of certificate to society's division secretary and making request to president 
and general secretary-treasurer in writing under oath or witnessed by member of 
society, letter of insured to division secretary that designated persons were bene- 
ficiaries of certificate, and that beneficiaries were not to be changed, was not suf- 
ficient conformance with rules of society to effect change of beneficiary, since 
witnessing of signature by insured member or by officer authorized to administer 
oath was indispensable. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 

Interpleader proceeding relating to the proceeds of an insurance certificate by 
the Mutual Life & Accident Insurance Association of the Brotherhood of Loco- 
motive Engineers against Mrs. Elizabeth Garabrant, Joseph A. Burns, and others, 
Judgment adverse to Mrs, Elizabeth Garabrant was affirmed by the Court of Civil 
Appeals, 85 S.W.2d 859, and she brings error. 

Reversed and rendered. 

Aldredge, Shults & Madden, of Dallas, for plaintiff in error. 

McGown & McGown, B. E. Godfrey, K. H. Wasson, and John M. Scott, Jr., 
all of Fort Worth, for defendants in error. 

GERMAN, Commissioner. 

This suit involves a contest over the proceeds of an insurance certificate issued 
by the Locomotive Engineers Mutual Life & Accident Association to J. J. Smith. 
Smith became a member of the Locomotive Engineers Association in 1892, and by 
reason of said membership obtained a certificate of insurance. Said certificate was 
in the sum of $1,500, and was at first made payable to his mother, Annie Smith. 
On November 25, 1914, the name of the beneficiary was changed, and the benefits 
were made payable to Mary Smith, a sister. On April 20, 1928, upon proper 
application, the beneficiary was again changed, and Mrs. Rose Burns, a sister, 
Joseph A. Burns, a nephew, and Naomi Brown, a niece, were substituted as bene- 
ficiaries. Again, on July 1, 1930, upon proper application, the beneficiaries were 
changed, and Mrs. Elizabeth Garabrant, a sister, was constituted beneficiary. 

Smith died May 10, 1933. This suit was instituted July 29, 1934, by Joseph 
A. Burns and Mrs. Naomi Brown, joined by her husband, T. J. Brown. They will 
be designated plaintiffs, although they appear here as defendants in error. The suit 
was against the insurance association and Mrs. Elizabeth Garabrant. The associa- 
tion, in an action in the nature of an interpleader, deposited the proceeds of the 
certificate in the treasury of the court and was dismissed from the suit. Mrs. 
Garabrant remained as sole defendant, and will be so designated here, although 
she appears as plaintiff in error. _ ; 

The basis of plaintiffs’ claim to the proceeds of the insurance certificate is the 
contention that by an instrument signed April 26, 1933, and transmitted to the 
association under circumstances hereinafter set out, Smith again changed his 
beneficiary from Mrs. Garabrant and substituted them as beneficiaries. The trial 
court held that there was a change in beneficiary, and that plaintiffs were entitled 
to the proceeds of the certificate. This holding was affirmed by the Court of 
Civil Appeals. 85 S.W.2d 859. We are therefore brought to a determination o! 
whether or not there was a change of beneficiary by J. J. Smith on April 26, 1933 

The constitution and hy-laws of the insurance association, which were admit- 
tedly a part of the certificate, contain the following provisions with reference to 
change of beneficiary : 

“Section 18. (a) A certificate holder of this Association having designated his 
beneficiary or heneficiaries may change the same at his pleasure, without notice to 
or consent of the beneficiary or beneficiaries, by returning his certificate or cer- 
tificates to the Home Office, through the Insurance Secretary of the Division to 
which he belongs, and informing the Vice-President and General Secretary-Treas 
urer of the changes desired by written request over his own signature, on a form 
furnished by the Home Office and witnessed by an insured member, or executed 
hefore an officer authorized by law to administer oaths provided that the new hene- 
ficiaries shall come within the classes named in Section 1, for which a fee of 
twenty-five (25) cents will be charged for each certificate so changed. Any person 
or persons, whether named as beneficiary or beneficiaries, accepting such desiena- 





1938 


Ty by 
sident 
er of 
bene- 
: suf- 
since 
nister 


te by 
Loco- 
thers. 
Civil 


: its 


‘sued 
mith. 
d by 
was 
nith. 
efits 
oper 
ster, 
ene- 
were 


seph 
will 
suit 
Cia- 

the 
Mrs. 
ugh 


the 
the 
his 
trial 
tled 

ot 
of 
933. 
mit- 
» to 


his 
» to 
“er- 

to 
as- 
rm 
ted 
ne- 
of 
son 
na- 


Life] Garabrant v. Burns et al. 1157 


tion in a certificate or certificates issued by this Association do so upon the expressed 
terms or conditions contained in these By-Laws. 

“(b) No-.change in beneficiary shall be effective unless and until such change 
is entered on the records of the Home Office of the Association, and a new cer- 
tificate is issued}. but when such change has been so entered and the new certificate 
has been issued,’ such change shall relate back to the date of such request.” 

On April 12,:1933, Smith executed a power of attorney to Mrs. Elizabeth Gara- 
brant, appointing her.as agent and attorney to transact any and all of his business, 
but in no manner’ mentioning his insurance. At that time Smith was living with 
Mrs. Naomi Brown, ‘Acting at the instance and request of Smith, Mrs. Brown 
had an attorney to prépare the letter hereinafter set out, and on April 26, 1933, 
same was signed by Smith in the presence of two witnesses. The letter was addressed 
to H. O. Moore, insurance secretary of Division 496, Texarkana, Tex. Smith was 
a member of that division. Although Mrs. Brown testified that she mailed the 
letter to Moore, she further testified she did not recall the date it was mailed. 
The letter bore a stamp mark “Received May 17, 1933.” There was nothing to 
show when it was received by Moore. The inference seems to be that the date 
stamped upon the letter was the date when it was received by the association 
at its home office in Cleveland, Ohio. Smith had died several days prior to that 
date. 

The letter was as follows: 

“H. O. Moore, 1323 Hazel St., Texarkana, Texas. 

“Dear Sir: With respect to my certificate of membership and insurance in the 
Mutual Life & Accident Insurance Association of the Brotherhood of Locomotive 
Engineers in which T have previously designated Mrs. Rose Burns, my sister, Mr. 
Jos. A. Burns, my nephew, and Mrs. Naomi Brown, my niece, as beneficiaries, I 
wish to advise you that some weeks ago I executed an instrument without knowl- 
edge of the contents of the instrument and I have thought that it might have con- 
cerned this policy or some change of beneficiary. 

“The purpose of this letter is to advise you that I do not and have not desired 
to change the beneficiaries under this policy as against those above named and that 
any instrument or writing purported to be signed by me with respect to any change 
of beneficiary or assignment of this policy is unauthorized and of no force and 
effect 
“I will appreciate it if you will acknowledge the receipt of this letter to me. 


“Yours very truly, 
“TSigned] J. J. Smith.” 

Briefly, we may summarize the contention of plaintiffs as follows: That the 
foregoing letter definitely indicated the insured’s desire that the persons named 
therein should constitute the beneficiaries of his insurance certificate, and therefore 
constituted a definite and direct request that the benefits of the certificate should 
he paid to these parties; consequently, the same amounted to a specific request 
for change of beneficiaries; that this request, transmitted to the association in the 
manner aforesaid, was sufficient to require affirmative action upon its part, and 
its failure to act prior to the date of the death of Smith on May 10, 1933, con- 
stituted an acceptance or ratification of the change of heneficiaries, and resulted in 
a waiver bv the association of all formalities required by. the Constitution and 
By-Laws. As we understand the opinion of the Court of Civil Appeals, this con- 
tention became the basis of its decision. 

11, 2) After an exhaustive study of the authorities, we have concluded that 
plaintiffs’ position cannot be upheld. While there are two or more apparently 
diverging lines of decision, we do not find it necessary to go into a detailed 
analvsis of cases or an extended discussion of the subject. It seems to be 
definitely settled that an insurer may make reasonable regulations in the policy, 
or in the constitution and by-laws which become a part of the policy, defining 
the method by which a member may change the beneficiary named in the 
certificate, and, when the beneficiary is a third party, such regulations become 
a part of the contract: and, generally speaking, the right. to ‘change can be 
exercised in no other way; that, while the insurer may waive ‘compliance with 
regulations intended for its benefit, vet the beneficiary named in the certificate 
has a right, by virtue of the contract, to require that a change be made sub- 
stantially in accordance with the manner provided. Cooley’s Briefs on Insur- 
ance, vol. 7, p. 6438, subd. 5; Wright v. Wright, Tex.Civ.App., 44 S.W.2d 1019, 





1158 The Insurance Law Journal, Vol. 90 | May, 19 


Writ ref.; Grand Lodge Colored Knights of Pythias v. Loller, Tex. Civ.App., 86 
S.W.2d 821; Kelley v. McDonald, Tex.Civ.App., 83 S.W.2d 414; Gibson v. Moore, 
187 Ark. 897, 63 S.W.2d 344; Brotherhood of Railroad Trainmen v. Adams, 222 
Mo.App. 689, 5 S.W.2d 96; Sovereign Camp, W. O. W., v. Israel, 117 Ark. 121, 
173 S.W. 855; Cronbach v. AEtna Life Ins. Co., 153 Tenn. 362, 284 S.W. 72: 
Wilkes v. Hicks, 124 Ark. 192, 186 S.W. 830; Smith v. Locomotive Engineers’ 
Mutual Life & Accident Ins. Ass’n, 138 Ga. 717, 76 S.E. 44; Bennett v. Ros- 
borough, 155 Ga. 265, 116 S.E. 788, 26 A.L.R. 1397; Lewis v. Reed, 48 Cal.App. 
742, 192 P. 335; Grand Lodge, A. O. U. W. v. Martin, 118 Me. 409, 108 A. 355, 
357; Johnson v. Agricultural Life Ins. Co., 225 Mich. 331, 196 N.W. 187, 188. 

[3-5] The Locomotive Engineers Mutual Life & Accident Association pays 
its benefits by assessments. It is distinctly a mutual benefit society, In order 
that there may hereafter be no doubt as to the rights of a beneficiary named 
in a certificate of this kind to require a substantial compliance with the regula- 
tions and provisions of a policy or by-laws and constitution regarding a change 
of beneficiary, we quote with approval a statement found in the second edition 
of Niblack on Accident & Benefit Societies, as follows: 


“When a mutual benefit society has, under the powers and within the 
limits of its charter, provided in its by-laws a particular method of changing a 
beneficiary, or has set forth in its certificate a way by which the change may 
be made, no change of beneficiary may be made in any other mode or manner. 
The reason for this rule is not difficult to discover. It is based upon the familiar 
maxim that the expression of one thing excludes other and different things. 


When a society frames a set of rules providing for the distribution of a fund, 
and for the rights of beneficiaries and members, it must be assumed that it 
excludes every other mode and manner. Any other conclusion would lead to 
the most interminable confusion in the law applicable to the distribution of the 
insurance money, and fritter away, in the expenses of uncertain litigation, funds 
created for the benefit of widows, orphans, and heirs. But there is still another 
reason. It cannot be said that a beneficiary named in a certificate has no 
rights therein because he has no vested rights. The beneficiary has a right to 
the proceeds of the certificate of insurance, subject to the right of the member 
to change the beneficiary according to the terms of the by-laws and regulations 
ot the society, which are a part of the contract of insurance; and the right of the 
beneficiary to have the contract carried out in the manner provided for is as 
binding upon the member as his right to change the beneficiary is binding upon 
the beneficiary and the society. The power reserved to the member to change 
the beneficiary qualifies the right of the beneficiary in the contract. It makes 
the interest of the beneficiary a mere expectancy, while the power to revoke the 
appointment continues; but this expectancy becomes an absolute right upon 
the death of the member, unless he has, in the manner prescribed, defeated 
it by the affirmative act of changing the beneficiary.” 

[6] We come now to inquire as to whether or not there was a substantial 
compliance by Smith with the regulations and rules of the association as touching 
the manner of changing the beneficiary named in his certificate. While it may 
be seriously questioned that the letter of April 26, 1933, can possibly be con- 
strued as a request for a change in beneficiary, yet we will assume that the 
letter in substance is sufficient to constitute a designation of a new beneficiary 
and to constitute a request for a change in the certificate. We shall also 
assume, without deciding, that the provision with reference to return of the 
certificate to the home office through the division insmrance secretary could be 
waived by the association. We will likewise assume, without deciding, that the 
provision that no change in beneficiary shall be effective unless and until such 
change is entered on the records of the home office of the association and a 
new certificate is issued might be waived by the association. We are of the 
opinion, however, that until there is a request or application for a change ot 
beneficiaries made in substantial compliance with the regulations or method 
provided by the certificate, the question of waiver cannot arise, and the rights 
of the beneficiary named in the certificate are not affected. Although the right 
to name or substitute a beneficiary may be absolute in the insured, the method 
provided for making known to or advising the insurer of the purpose and wish 
oi the insured becomes contractual and binding; because it becomes of the 
highest importance, in the proper protection of all parties, that there be 
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absolute certainty, as near as possible, in the matter of determining the name 
of the person who is to receive the benefits of the certificate. 

Without noticing other cases, we call attention here to the fact that the 
rule requiring substantial conformity with the requirement of making application 
i, accordance with the regulations contained in the policy is clearly recognized 
by the court in the case of Price v. Supreme Home of the Ancient Order of 
Pilgrims, 285 S.W. 310, 312, by the Commission of Appeals, which is the strongest 
case in favor of the contention asserted by plaintiffs. Speaking of the matter 
of changing beneficiary, the court in that case said: “If the member ‘makes 
sworn application therefor,’ and thereby declares his intent, which is the 
important thing (Splawn v. Chew, 60 Tex. 532 [supra]), the change follows as 
a matter of course.” Again, the court, after calling attention to what the 
insured had done, said: “And, in our opinion, what she did, and caused to be 
done, and what the order did in recognition of her acts and rights, was, in 
all substantial respects, in conformity with the rules by which those acts and 
rights are governable.” 

This is in reality what distinguishes the case of Splawn v. Chew, supra, and 
those cases based on it from the great array of cases holding that the designation 
ot a new beneficiary was not sufficient, because not in compliance with the 
method set up in the policy or in the by-laws and constitution. In the case of 
Splawn v. Chew it was found that the clear import of the contract was to 
“place the certificate entirely under control of the member, so far as the selec- 
tion of its beneficiaries is concerned,” and there was no expressly declared 
method of making request or application for the change of beneficiary provided 
in the policy or in the by-laws and constitution of the association. It was 
pointed out in the case of Wright v. Wright, Tex.Civ.App., 44 S.W.2d 1019, in 
distinguishing that case from the case of Splawn v. Chew, that the right to 
change a beneficiary is to be determined by the terms and stipulations expressing 
it ina giv en case, and the power to exercise it is measured by the language 
on which it is founded. 


|7] When we look to the facts of the present case, we find there was never 
aily substantial compliance with the method designated for making request 
for change of beneficiary. The letter mentioned was addressed to H. O. Moore, 
division insurance secretary. There is no provision, however, for making known 
a desire for change of beneficiary through him. There is a provision for return- 
ing the certificate through him, but an important thing is that the insured shall 
“inform the Vice-President and General Secretary-Treasurer of the change 
desired.” We may assume that this could have been transmitted through the 
division insurance secretary, but a still more important thing is that he shall 
inform the parties named “by written request over his own signature, on a form 
provided by the home office, and witnessed by an insured member, or executed 
by an officer authorized by law to administer oaths.” We may assume that, if 
the request were in other respects sufficient, the making of same on a form 
furnished by the home office might be dispensed with if there had heen a negli- 
gent failure or refusal to promptly furnish such a form; but we are of the 
opinion that the requirement that the signature be witnessed by an_ insured 
member, or that the instrument be executed before an officer authorized by law 
tu administer oaths, is indispensable. The purpose and wisdom of such require- 
ment is apparent. In the case of Grand Lodge, A. O. U. W. v. Martin, supra, the 
court said: 

“The requirement that-revocation shall be executed in the presence of an official 
is not solely for the benefit of the society, nor for that of the beneficiary. One of 
its ohjects, and perhaps its primary object, is to guard against the frustration of 
the member's purpose. 

“The member has the unqualified right to change the beneficiary. He also has 
the right to determine how, when he can no longer speak, the fact of the change 
shall be ascertained and verified.” 

In this particular instance we think it appropriate to observe that the signature 
to the letter in question was wholly unintelligible, and, but for the fact that the 
name of Smith was written under the signature by typewriter, the association 
would not have known who had written the letter. The signature was not witnessed 
by an insured member, and the signature was not verified by oath. 
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Under the facts of this case we are clearly of the opinion that there was no 
proper or sufficient request or application for change of beneficiary, and therefore 
no question of waiver could arise. Nor is there any ground for application oi the 
rule that, if the insured has done substantially all that is required of him to effect a 
change of beneficiary, and all that remains to be done are the administerial acts 
of the officers, the change will take effect, though the formal details were not com- 
pleted before the death of the insured. See 7 Cooley’s Briefs on Insurance, p. 6448. 
As pointed out above, Smith had not observed the essential requirements of the 
certificate with respect to making request for the change. In addition to the fact 
that the letter addressed to Moore was extremely doubtful in its meaning, it was 
not accompanied by any letter of explanation, or with a request that it be trans- 
mitted to the home office, or that the vice-president and general secretary-treasurer 
be informed; nor was there any request that forms be furnished upon which request 
might be made. The case of Johnson vy. Agricultural Life Insurance Company 
supra, is in many respects directly in point. In that case, among other things, it 
was said: “Under the disclosed facts we are unable to agree with counsel that the 
case falls within the ruling of these cases. The insured had agreed that if she 
desired to change the beneficiary she would designate the new beneficiary in writ- 
ing on forms provided for that purpose, and file it with the home office. Did she 
do this? Under the proofs it appears that the home office had no knowledge at 
the time of her death that she contemplated a change of beneficiary in her policy. 
It did not appear that she ever requested the home office to send her a blank form 
for that purpose, and it does not appear that she ever signed a written notice 
indicating her desire to change the beneficiary. It does not appear that she ever 
filed any paper with the home office advising it that she desired to change the 
beneficiary in her policy. It therefore conclusively appears that she did not do all 
that she could do to effectuate a change of the beneficiary.” 

In addition to all of this, there was absolutely no proof that the letter was 
mailed to Moore in time to have been received by him and by him forwarded to the 
home office prior to the date stamped thereon, which was several days after the 
death of Smith. 


The judgments of the Court of Civil Appeals and of the trial court are 
reversed, and judgment is here rendered in favor of plaintiff in error. 


Opinion adopted by the Supreme Court. 


SEABOARD LIFE INS. CO. v. MURPHY. NO. 3579. 
Court of Civil Appeals of Texas. El Paso. Dec. 30, 1937. 
Rehearing Denied Jan. 13, 1938. 
111 Southwestern Reporter (2d) 1221. 
ACCIDENT. 

The word “accident,” as used in double indemnity clause of life policy, means 
the happening of an event unexpectedly taking place and not according to the usual 
course of things and if caused through human agency, occurring without intention 
of the person affected by such event. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
ASSAULT. 

Death of insured occurring when he was intentionally struck without provoca- 
tion or assault by insured and unforeseen by him was “accidental” within double 
indemnity clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Cherokee County; C. E. Brazil, Judge. 

Suit by Mrs. Viola Murphy against the Seaboard Life Insurance Company to 
recover under accidental death provisions of a life insurance policy. From an 
adverse judgment, the defendant appeals. 

Affirmed. : 

Guinn & Guinn, of Rusk, and Andrews, Kelley, Kurth & Campbell, o! 
Houston, for appellant. 

W. H. Shook and Smithdeal, Shook & Lefkowitz, all of Dallas, and Norman 
& Norman, of Rusk, for appellee. 

WALTHALL, Justice. 

This suit was brought by Viola Murphy, as plaintiff, against Seaboard Life 
Insurance Company, as defendant, to recover upon a life insurance policy, No. 
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4617, and particularly upon that part of the policy designated as “Supplementary 
Agreement for Accidental Death Benefit,” and supplementary to and forming a 
part of said policy No. 4617, and issued by defendant insurance company on the 
life of Charles Calvin Murphy. Referring herein to only that part of the supple- 
mentary agreement in controversy here, the policy recites that defendant insur- 
ance company agrees, on proof ot “death of the insured which resulted directly, 
independently and exclusively of all other causes from bodily injuries sustained 
solely through external, violent and accidental means, and that the death occurred 
within ninety days of the accident, then the Company agrees to pay an additional 
amount of insurance ($3000.00) equal to the face amount of above numbered 
policy, making in all Six Thousand Dollars.” Plaintiff also sues for the penalty 
and a reasonable attorney’s fee, and interest. 


The company paid the $3,000 straight life, but denied liability for the $3,000 
additional accidental death benefits, on the ground that the circumstances shown 
by the evidence under which Charles Calvin Murphy died does not show liability 
of defendant under the terms of the policy. 

The trial court heard the evidence, and in the judgment recites that he finds 
that plaintiff is entitled to judgment against defendant for the principal sum of 
$3,000, the 12 per cent. penalty, and a reasonable attorney’s fee, stating the 
amount, and interest, and so entered judgment. 


At the request of plaintiff the court made and filed findings of fact and con- 
clusions of law. 

Defendant duly prosecutes this appeal. 

Opinion. 

We will designate the parties, respectively, as plaintiff and defendant, as in 
the pleadings. 

Defendant submits that the evidence does not show that the death of the 
insured, Charles Calvin Murphy, resulted directly, independently, and exclusively 
of all other causes from bodily injuries sustained solely through external, violent, 
and accidental means, as provided in the supplementary agreement for accidental 
death benefits, and for that reason the judgment was error, and should have been for 
defendant. The evidence shows without controversy that Charles Calvin Murphy’s 
death resulted from a personal conflict or affray between him and W. O. Farrish. 

We have studied the evidence carefully, and, while there is some conflict in 
the evidence, we have concluded that it is sufficient to sustain the court’s find- 
ings on the matter presented in the proposition, and which findings are as 
follows: 

“3. I find that neither Charles Calvin Murphy nor W. O. Farrish knew the 
other and that they were strangers at the time of the accident, which resulted in 
the death of the said Murphy, and that upon that occasion the following occurred: 
Murphy and one Murphy Acrey were sitting in the courtroom engaged in a 
conversation with respect to proceedings in the trial of a case. Farrish over- 
heard this conversation and thought it was intended to apply to him. He 
touched C. C. Murphy and requested him to come out of the courtroom, with which 
request Murphy complied, not knowing Farrish’s purpose. I find that after 
they had gone out of the courtroom and were in the hallway, which has a con- 
crete floor, and were near the entrance of the sheriff’s office, Farrish stopped, 
turned, and pointed a finger in Murphy’s face, made the statement that anybody 
who called him a stool-pigeon was a liar. I find that Murphy made no demon- 
stration or effort to strike Farrish; but Farrish, thinking Murphy was about to 
strike him, assumed an attitude of defense, as did Murphy, and Farrish, thinking 
that Murphy was going to strike, struck or struck at Murphy, and they engaged 
ina fist fight. 

_ “4. I find that Murphy neither provoked nor intended to provoke a difficulty 
with Farrish; that neither of them was armed, except that Farrish had a black- 
jack, but that he did not strike Murphy with a blackjack, but merely struck him 
with his fist. I find that in striking Murphy, Farrish acted upon what appeared 
to him to be his proper self-defense, as he thought Murphy was going to assault 
him with his fists. I further find that Murphy had no intention of assaulting 
Farrish, that he did not intend to provoke Farrish into assaulting him, and that 
the said Murphy acted upon what appeared to him to be an unlawful assault 
upon him by Farrish. I find that the blow or blows which were struck Murphy 
by Farrish were not the proximate cause of Murphy’s death. Murphy did not 
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know or have any reason to believe that Farrish was armed or had the black- 
jack. . 

“5. I find that Murphy fell and hit his head on the concrete floor, and that 
the striking of his head on the concrete floor was the sole proximate cause of his 
death. 


“6. * * * that his death did not result from homicide; that his death did not 
result directly or indirectly from bodily or mental infirmity. * * *” 

“11. I find that W. O. Farrish neither intended nor expected to inflict any 
serious bodily injury upon Charles Calvin Murphy or to cause his death, * * *. 

“12. I find that Charles Calvin Murphy neither intended to nor did any 
unlawful act calculated to provoke difficulty with W. O. Farrish. * * * 

“13. I find that Murphy’s falling and striking his head on the concrete floor 
produced his death, and that the same was a new and independent cause, and 
that same was the sole proximate cause of his death, 

“14. I find that Farrish neither intended nor expected to cause Murphy’s 
death or any serious injury, and that he did not use any means _ reasonably 
calculated to bring about the death or serious injury of Murphy, and as to the 
said Farrish the death of Murphy was neither anticipated nor expected, and 
could not have been foreseen by him as a result of anything he did or intended 
to do, and that as to Farrish, Murphy’s death was an accident. 

“15. I find that Murphy neither did nor intended to do anything to provoke or 
cause Farrish to strike him, and that his act in so doing was not anticipated or 
expected by Murphy; that Murphy did nothing unlawful in connection with the 
transaction and that Farrish’s act in striking him, as well as his fall and the strik- 
ing of his head on the concrete floor was wholly unexpected and unanticipated and 
should not have been foreseen, and as to Murphy, both his fall and death were 
accidental. 

“16. I tind that each of the following events: Murphy’s fall, the striking of 
his head on the concrete floor, the fracturing of his skull, and his death, was not 
expected by either Farrish or Murphy, and neither of such happenings or events 
could have been expected, anticipated or foreseen by either of them, in the light 
of common experience, under the attending and existing circumstances; that each 
of said events and happenings and the result thereof were unexpected, and not 
according to the usual course of events, and each of them occurred without inten- 
tion on the part of Farrish or Murphy. That Murphy did not make nor did he 
intend to make an assault on Farrish, and did not intend to nor did he say anything 
to Farrish which he knew, thought or anticipated would cause Farrish to strike, 
assault or kill him.” 

The facts having been established by the trial court’s findings, the question 
presented then becomes one of law as to defendant’s liability under the supplemen- 
tary agreement accident death benefit part of the policy. 

After stating the conflict between Murphy and Farrish, and the details of the 
conflict both mental and physical of each, the court found that Farrish “struck or 
struck at Murphy and they engaged in a fist fight.” We understand from the find- 
ings and from the evidence that during the personal conflict, and as a result of 
the conflict, Murphy fell on the concrete floor. The court then finds: “That Mur- 
phy’s falling and striking his head on the concrete floor produced his death,” and 
that the same (his falling on the concrete floor, thus fracturing his skull) “was 
the sole proximate cause of his death,” thus negativing all other causes of his death, 

The above findings of the court sufficiently show the immediate cause of 
Murphy’s death. : 

Other facts than the above are necessary in determining the question whether 
the injury to Murphy resulted directly, independently, and exclusively of all other 
causes, in considering whether the cause of Murphy’s death was an accident for 
which defendant was liable under its policy. ; 

The court’s findings show that Murphy was innocent of any aggression or 
wrong-doing that brought about the encounter with Farrish; that in engaging in the 
conflict he could not reasonably anticipate bodily injury resulting in death to him- 
self at the hands of Farrish, or that he would probably fall on the concrete floor, 
and that thereby his head would “strike the concrete floor and his skull be frac- 
tured.” 

What is the rule as to liability of defendant insurer under it policy and under 
such circumstances? 
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[1] Accident, as used in the policy, we think, must be considered according to 
the general acceptation and use of the term. As said by the Supreme Court in 
oo v. Sovereign Camp, W. O. W., 112 Tex. 551, 251 S.W. 491, 493, 28 

«R. 823: “When so considered, it means the happening of an event not to be 
a or anticipated in the light of common experience and of the existing cir- 
cumstances. When used in an insurance contract, it means the happening of an 
event, unexpectedly taking place, and not according to the usual course of things, 
or not as expected; the happening of an unusual event, if caused through human 
agency, occurring without intention on the part of the person affected by such 
event. Corpus Juris, Vol. 1, pp. 425, 426; Bryant v. Continental Casualty Co., 107 
Tex. 582, 182 S.W. 673, L.R.A.1916E, 945, ‘Ann.Cas. 1918A, 517.” 


In Richards v. Travelers’ Ins. Co., 89 Cal. 179, 26 P. 762, 23 Am.St. Rep. 455, 
it is held that where the death was caused by a blow, but it was not intended to 
produce death, the death was by accidental means, and was not avoided under the 
clause excepting a death by design. 

The case of Occidental Life Ins. Co. v. Holcomb, 5 Cir., 10 F.2d 125, 127 
(cited by defendant), states the rule: “Where the insured is innocent of aggres- 
sion or wrongdoing, and is killed in an encounter with another, his death is 
considered accidental, within the meaning of the usual accident policy. Inter- 
state Business Men’s Ass’n v. Lester, 257 F. 225, 168 C.C.A. 309. And even 
where the insured is the aggressor, if he could not reasonably anticipate bodily 
injury resulting in death to himself at the hands of another, the beneficiary may 
recover. Employers’ Indemnity Corporation v. Grant (C.C.A.) 271 F. 136, 20 
A.L.R. 1118.” 

To the same effect as the above is the case of Missouri Life Ins. Co. v. Roper, 
5 Cir., 44 F.2d 897. In Mutual Life Ins. Co. of New York v. Sargent, 5 Cir., 51 
F.2d 4, 5, where the insurance policy provided indemnity for death effected solely 
through external, violent, and accidental means, Judge Hutcheson, in an Alabama 
case, says: “That death is none the less accidental, within the terms of a policy 
like the one in suit, because of the fact that it results from the intentional act of 
another, if the insured is innocent of aggression or wrongdoing, or even if he is 
the aggressor, if he could not reasonably anticipate bodily injury resulting in 
death to himself at the hands of another. * * * If, however, defendant makes 
proof that the death occurred as the result of an affray or an encounter, then 
it is incumbent upon the deceased to take initiative again and show by other 
evidence that the death was accidental. Smith v. New York Life Ins. Co. (C.C.A.) 
31 F.2d 281. And this can be accomplished by showing that the insured was not 
the aggressor or if he was the aggressor, that he could not in the circumstances 
reasonably have anticipated that he would be killed.” 

[2] It seems to be the well-established rule of the text-writers, as well as 
the courts, that where the insured is intentionally injured or killed by another, 
and the injury or death is not the result of misconduct, provocation, or an assault 
by the insured, but is unforeseen in so far as he is concerned, and occurs without 
his agency, the injury or death is an acgident or accidental or by accidental 
means, within the meaning of accidental insurance policies, and that the insurer 
is liable therefor, unless the policy exempts it therefrom, which the policy does 
not do in this case, but rather, as we view it, specially insures against such acci- 
dent or accidental means. 

_ We think no issue of estoppel is in the case and overrule defendant’s proposi- 
tion, 

Defendant’s propositions not discussed have been considered, and they are 
each overruled, 

We have found no reversible error, and the case is affirmed. 

Affirmed. 


FULCHER v. PARKER. 
Supreme Court of Appeals of Virginia. Jan. 13, 1938. 
194 Southeastern Reporter 714. 
FACILITY OF PAYMENT. 
“Facility of payment clause” is appointment by assured and beneficiary of 
persons authorized to receive payment of proceeds of policy. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 
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2. TRUST. 

When payment is made under facility of payment clause in good faith to any 
of those authorized to receive it, insurer is relieved from further liability, but 
payment does not change beneficial interest of claimants, and he to whom payment 
is made takes it subject to such rights as claimants may have theretofore had, and 
merely holds fund in trust for proper purposes. 

(For other cases, see Insurance, Dec. Dig. § 583]2].) 

3. FACILITY OF PAYMENT. 

Facility of payment clause is intended to make proceeds of industrial policies 
immediately available to meet immediate needs of those usually in indigent circum- 
stances and to cover expenses of last illness, burial, etc. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

4. INSURABLE INTEREST. 

Where person taking out ordinary policy on life of another has no insurable 
interest therein and no interest in continuance of life, transaction is mere speculative 
or wager contract and is void as against public policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

5. INSURABLE INTEREST. 

One who claimed under industrial policy and recovered amount due thereon 
could not question right of others to proceeds of policy on ground that they had 
no insurable interest in life of insured, since he could not be heard to question 
validity of policy. 

(For other cases, see Insurance, Dec. Dig. § 117.) 

6. INSURABLE INTEREST. 


An insurable interest is not necessary to validate an industrial policy, since 
no definite beneficiary is ordinarily named, insurer may make payment to another 
than named beneficiary ordinarily, and industrial policies are designed to meet needs 
of impecunious class and do not tend to promote crime. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

7. USE. ie 

Where insured’s administrator uses proceeds of industrial policy containing 
facility of payment clause for ordinary purposes which insurance was designed to 
fulfill, claimant to proceeds would have no standing. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

8. PAYMENT OF PREMIUM. 

Where none of proceeds of industrial policy paid to insured’s administrator 
was used for ordinary purposes because insured left sum sufficient to pay cost 
of administration, burial expenses, debts, etc., those who paid premiums on policy, 
even if without insurable interest in life of insured, were entitled to recover from 
administrator premiums actually paid, with interest, and remainder of proceeds 
was to be dealt with as part of insured’s estate. 


(For other cases, see Insurance, Dec. Dig. § 590.) 


Appeal from Circuit Court, Nansemond County; James L. McLemore, Judge. 

Action by Ophelia L. Parker, in her own right, and as administratrix of her 
husband, William H. Parker, deceased, against John H. Fulcher, administrator of 
Maggie Parker, deceased, to recover the proceeds of three policies of life insurance. 
Judgment for plaintiff, and defendant appeals. ‘ 

Modified and, as modified, affirmed. 

" Argued before Campbell, C. J., and Holt, Gregory, Eggleston, and Spratley, 

Thomas L. Woodward, of Suffolk, for appellants. 

Bradford Kilby, of Suffolk, for appellees. 

Hort, Justice. 

In this cause Ophelia L. Parker, in her own right, and as administratrix of her 
husband, William H. Parker, seeks to recover the proceeds of three policies of 
insurance issued by the Metropolitan Life Insurance Company on the life of 
Maggie Parker, aunt of William H. Parker. 

William, before marriage, lived with his aunt in her home near Suffolk. He 
and Ophelia were married on February 22, 1912, and thereafter, with his aunt’s 
consent, took out and carried on her life these policies: 
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Policy No. I, dated April 7, 1913, with a principal payment of $220, with 
premiums payable at the rate of 20 cents per week. 

Policy No. II, dated December 20, 1915, in the principal sum of $160, with 
premiums payable at the rate of 15 cents per week. 

Policy No. III, dated March 7, 1921, in the principal sum of $400, with 
premiums payable at the rate of 50 cents per week. 


These policies were delivered to William and remained in his possession until 
he was committed to the Central State Hospital. His health failed him in October, 
1924. Within about a year thereafter he was sent to that asylum and died there 
in 1928. After he was committed, they came into the possession of his wife and 
remained in her possession until the death of the insured on June 19, 1931. All 
premiums. were paid by the nephew until disability set in, after which they were 
paid by his wife. These are the payments made by | him: 


On policy No. I, 520 weeks @ 20c ra : . $104.00 

On policy No. Il, 416 weeks @ 15c . ; . $ 62.40 

On policy No. III, 156 weeks @ 50c és $ 78.00 
And these are the payments made by his wife, Ophelia: 

On policy No. I, 426 weeks @ 20c en ; $ 85.20 

On policy No. Il. 422 weeks @ 15c = ‘ ; a ; $ 66.30 

On policy No. ITI, 371 weeks @ 50c $189.50 


Ophelia, on the death of the insured, and for the purpose of ‘collection, delivered 
these policies to the company’s local agent, who forwarded them to his principal. 

In the meantime, John H. Fulcher, on motion of Sheridan Parker, grandson 
of the insured, qualified as her administrator. As such, he contended that he was 
entitled to this insurance money and made claim therefor. The company elected 
to make payment to him and not to Ophelia Parker, and did pay to him on August 
29, 1931, the full amount due, $829.49. 

The right of the company to make this election is not challenged by the 
complainant; hut she does claim that she is entitled to this $829.49 or, in any 
event, to the sums paid by her husband and by her as premiums, with interest 
am and that Fulcher, administrator as aforesaid, holds such sum in trust 
for her. 

In policy No. I, William H. Parker, nephew, is named as the beneficiary. It 
contains this provision: 

“In case of such prior death of the insured the company may pay the amount 
due under this policy to either the beneficiary named below or to the executor 
or administrator, husband or wife, or any relative by blood or connection by mar- 
riage of the insured, or to any other person appearing to said company to be 
equitably entitled to the same by reason of having incurred expenses on behalf 
of the insured, or for his or her burial: and the production of a receipt signed 
by either of said persons’ shall be conclusive evidence that all claims under this 
policy have been satisfied.” 

Later, this company ‘discontinued the practice of writing into policies of this 
character the name of the beneficiary, and in lieu thereof, in policies IT and ITT, 
this appears: 

“The company may make any payment or grant any nonforfeiture privilege 
provided herein to the insured, the executor or administrator, husband or wife, 
or any relative hy blood or connection by marriage of the insured, or to any other 
person appearing to said ‘company to be equitably entitled to the same by reason 
of having incurred expense on behalf of the insured, or for his or her burial; and 
the production of a receipt signed bv either of said nersons, or of other proof 
of such payment or grant of such privilege to either of them, shall be conclusive 
evidence that all claims under this policy have heen satisfied.” 

These provisions now -vety generally appear in policies of industrial insurance 
and have come to be known as the “facility of payment clause.” 

[1] “Tt is ‘an appointment both by the assured and the beneficiary of persons 
any of whom are authorized to receive payment of the sum agreed to be paid. 
*** The clause was for the convenience of the company to enable it to make 
prompt payment, with the certainty that the validity of the payment could not 
he thereafter questioned.’ Caveny v. Healey, 94 N.J.L. 28, 109 A. 204, affirmed 
95 N.T.L. 245, 111 A. 925.” French v. Lanham, 61 App.D.C. 56: 57 F.2d 422. 

[2] When payment is made in good faith to any of those authorized to receive 
it, the company is relieved from further liability. But such a payment does not 
change the beneficial interest of claimants. thereunder. He to whom it is made 
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takes it subject to such rights as they may have theretofore had. He merely holds 
this fund in trust for those purposes to which it may properly be devoted. French 
v. Lanham, supra; Caveny v. Healey, 94 N.J.L. 28, 109 A. 204, judgment affirmed 
95 N.J.L. 245, 111 A. 925, and Ogletree v. Hutchinson, 126 Ga. 454, 55 S.E. 179 

“In the former” (Caveny v. Healey, 94 N.J.L. 28, 109 A. 204) “it is held, 
in substance, that payment by the insurer to one of the class referred to in the 
‘Facility of Payment Clause,’ did not change the original contract of life insurance 
by which the company had agreed to pay ‘to executors or administrators of insured, 
and did not change the beneficial interest in the fund, the clause affecting only 
the right of the company to make payment, and not the rights of the claimants 
among themselves. In other words, the ‘Facility of Payment Clause’ is solely 
for the convenience of the insurer, to enable it to make prompt settlement in the 
event of death, with certainty that the validity of such settlement could not be 
questioned, so far as it is concerned.” Blanchett v. Willis, 161 S.C. 83, 159 SE. 
469, 75 A.L.R. 1428. 

“The cases also hold (and which is in accord with fundamental legal prin- 
ciples) that none of the members of the class of persons to whom optional pay- 
ments may be made under the facility of payment clause could themselves sue 
for and recover the proceeds of the policies, since there was no obligation on the 
part of the insurance company to pay either of them. In other words, that the 
clause created no debt in their favor, but only. made them the agent or trustee 
for the beneficiary.” Metropolitan Life Ins. Co. v. Hightower, 211 Ky. 36, 276 
S.W. 1063, 1064, 44 A.L.R. 1158. 

They, in turn, hold a fund which may come into their hands in trust for those 
entitled to take. 

[3] Industrial insurance is designed to meet the immediate need of those 
usually in indigent circumstances, and to cover expenses of one’s last illness, burial, 
etc. To that end this facility clause is intended to make their proceeds immediately 
available. It so happened that in the instant case this necessity did not arise, 
for, in addition to insurance money, there came into the hands of Fulcher, 
administrator, a sum sufficient to pay costs of administration, burial expenses, 
debts, etc., of decedent, and to leave to her heirs about $170. 

The administrator contends that William had no beneficial or insurable interest 
in the life of his aunt; that the relationship of aunt and nephew is not sufficient. 
Vance on Insurance, p. 134, 14 R.C.L., 922. 

[4] In Crismond’s Adm’x vy. Jones, 117 Va. 34, 83 S.E. 1045, 1046, Ann.Cas. 
1917C, 155, it is said: 

“The established principle adverted to rests upon the view that where the person 
taking out the policy on the life of another has no insurable interest in such life, 
and therefore no interest in its continuance, the transaction is a mere speculative 
or wager contract and is void because contrary to public policy.” ; 

This rule applies to ordinary life insurance and it is the insurance carrier 
who usually invokes it. 

[5] That is not this case. Here Fulcher, administrator, claimed under these 
policies. He succeeded and the full amount due thereon was paid to him. He 
cannot be heard to question their validity. _ 

As a matter of fact, no beneficiary was named in policies 1] and III. William 
was named as beneficiary in policy I, but even there, under the facility clause, the 
insurance company reserved, under certain conditions, the right to make payment 
to others. 

[6] These policies, however, were not ordinary life policies, but, as we have 
seen, industrial policies, and as to them a different rule applies. When confined 
to their restricted field, an insurable interest is not necessary. Ordinarily no definite 
beneficiary is named, and, when named, the insurance carrier may make payment 
to another, if that appears necessary in order to carry out its industrial purpose. 
They are designed to meet the needs of an impecunious class. They do not tend 
to promote crime, are not against public policy, and, as we have seen, name no 
beneficiary in the facility clause. 

“The business of insurance is gradually expanding, and the contingencies 
provided against and risks assumed by the insurer are constantly increasing. Each 
time a new field is covered its beneficial results to the people have been demon- 
strated. We believe the character of insurance now under consideration, if confined 
to the attainment of the end in view, will not prove to be an exception to past 
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experience. We are therefore unwilling to apply to strictly ‘industrial insurance’ 
as herein defined, the same rule as to requirement of insurable interest of the 
beneficiary in the life of the assured as prevails in ordinary life insurance which 
has for its object more of the features of a bonus than of charity.” Metropolitan 
Life Ins. Co, v. Nelson, 170 Ky. 674, 186 S.W. 520, 523, L.R.A.1916F, 457, Ann. 
Cas.1918B, 1182, and extended note. 

[7] Had the administrator used this fund -for those purposes for which 
industrial insurance is ordinarily designed to meet, plaintiff would have no stand- 
ing. As a matter of fact, none of it has been so used. He still holds it subject 
to all proper claims. How should it in good conscience be distributed ? 

In the case of an ordinary life policy, in which the beneficiary had no insurable 
interest, his rights have been defined. 

“In the absence of an insurable interest, a policy of insurance on the life 
of another is contrary to public policy, and cannot be enforced by the beneficiary 
beyond the amount paid by him for premiums, expenses, and interest thereon, 
whether the policy be payable directly to such beneficiary, or to the assured, and 
be by him assigned to such beneficiary.” Tate v. Building Ass’n, 97 Va. 74, 33 S.E. 
382, headnote 6, 45 L.R.A. 243, 75 Am.St.Rep. 770. 

Where a policy is taken out in good faith, this is a fair rule. The company 
should not be allowed to repudiate it and keep the premiums. He, at whose 
instance it issued, takes nothing thereunder, but simply gets back what he has 
paid in. 

This same principle was approved in Finnie v. Walker, 2 Cir., 257 F. 698, 
701, 5 A.L.R. 831. It was there held that, where a life insurance policy is assigned 
contemporaneously with its issue and with wagering intent to one having no 
insurable interest, the assignee may still recover, but the recovery is for the 
benefit of the estate of the insured, less such sums as he has paid by way of 
premiums thereon. The court said: 

“In endeavoring to do equity between the two parties, the appellees will have 
full equity administered to them by obtaining the premiums and interest and other 
charges which they may have invested in keeping alive these policies. Relief 
should not be denied the appellant because the appellees have been paid by the 
insurance company. They may not keep the moneys which, through error of law 
or fact, or both, have been paid to them by the insurance company. Because of 
the mistake of the insurance company, they should not have what the law says 
is not their property. The right to make them account as trustees for the moneys 
paid them by the insurance company cannot be denied the appellant.” 

The analogy is not complete, but these principles in good conscience may be 
applied here. 

|8] Here the primary purpose for which these policies were taken out has 
failed. There was no need for industrial insurance as such and so their proceeds 
have been taken over by the beneficiary’s administrator, just as he would have 
taken over the proceeds of an ordinary life policy. Had he been successful in 
contending that William H. Parker had no insurable interest in the life of his aunt, 
Parker would still have been entitled te the premiums actually paid and so would 
his widow, who had continued these payments with the knowledge and consent 
of the insured and, as she believed, for the benefit of her husband’s estate. _ 

The chancellor below gave to plaintiff the full value of these policies paid to 
Fulcher, administrator. Upon careful consideration we have reached the conclusion 
that it would be more equitable to return to her the premiums which she and her 
husband have paid, with interest; that remaining to be dealt with as a part of 
Maggie’s estate. : 

[9] The defendant relies upon the statute of limitations. This he cannot 
do, for he holds as a trustee. French v. Lanham, supra. 

It is also said that the bill in this case is multifarious. No hard and fast 
rule dealing with this subject can be formulated. Jordan v. Liggan, 95 Va. 616, 
29 S.E. 330. 

[10] “Where the matters in controversy are not absolutely independent of each 
other, although distinct, and it will be more convenient to litigate and dispose of 
them in one suit, the objection on the ground of multifariousness should not prevail. 
Nulton v. Isaacs, 30 Grat. [726 (71 Va.)] 738; Almond v. Wilson, 75 Va. 613; 
Kyne v. Moore, 1 Sim. & S. 61; Story’s Eq.Plead., §§ 534, 535, 536.” Hill’s Adm’r 
v. Hill et al., 79 Va. 592. 
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[11] Here the equities which support the claims of Ophelia Parker in her 
own right and as administratrix are the same. The defendant has collected and 
holds the proceeds of all of these policies in one fund and as a trust for those 
entitled thereto. Nothing could be gained by separate suits, and no one is put to 
any disadvantage or to any inconvenience by reason of the blending of these two 
claims. 


The decree appealed from, modified in the manner so stated, should be affirmed, 
and it is so ordered. 


Modified and aftirmed. 


VACEK v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Wisconsin, Jan. 11, 1938. 
277 Northwestern Reporter 100. 
2. SUICIDE. 

Evidence that insured, who was in hospital bed, appeared to be asleep when 
nurse left room, that she heard door slam and, on returning, found bed empty, 
window open and insured on ground below, that insured had previously threat- 
ened to commit suicide, that his wife had recently obtained a divorce, and that 
there was little likelihood of his falling out of window because of location of 
radiator in front of window, was sufficient to overcome presumption against 
suicide and to justfy judgment for insurer in action upon accidental death pro- 
visions of life policy. 

(For other cases, see Insurance, Dec. Dig. § 665|6].) 

Appeal from a judgment of the Circuit Court for Racine County; Ellsworth 

Selden, Judge. 

Reversed. 

Action brought April 7, 1937, by Emily Vacek against the Prudential Insur- 
ance Company upon an accidental death benefit contract issued in conjunction 
with a life insurance policy upon the life of Frank J. Vacek. The defense was 
based on an allegation of suicide. Judgment was for plaintiff. Defendant 
appeals. 

Lines, Spooner & Quarles, of Milwaukee (L. S. Clemons, of Milwaukee, of 
counsel), for appellant. 

James S. Fornary, of Racine, for respondent 

FAIRCHILD, Justice. 

{1] The presumption against self-destruction, of which plaintiff speaks, is of 
a rebuttable character, and it is here rebutted by physical facts so conclusive as to 
leave no issue of fact in the case. 

[2] The insured was in a hospital. A nurse saw him lying in his bed at 6:10 
on the morning of February 7. An attendant entered his room at 6:25 a. m. and 
noticed that he was in his bed and apparently asleep. At that time the window 
was closed. As the attendant left the room, the leas was left open according to 
the usual practice. The witness testified that she was pursuing her usual duties 
when, a few moments after leaving his room, she heard the door slam, returned, 
found the bed empty, the window open,*and upon looking out of the window 
saw the patient on the ground below. Two hours later the patient died as a 
result of his injuries. It appears from the evidence that for some time preceding 
his death, because of excessive drinking, the insured had been experiencing 
difficulty in his home. His wife had endeavored to prevail ‘upon him to discon- 
tmue the habit and he had submitted to treatment. There is evidence that about 
a year before his death he had been arrested for having in his possession a 
revolver. There is evidence that at different times he had threatened suicide and 
at times had repeated the threat, accompanied by a threat to kill his wife and 
children; that he had threatened to drive his car into a train. Plaintiff stated 
that these threats were made at a time when the insured was under the influence 
of liquor; that he never threatened to kill himself alone, and always included the 
plaintiff and the children in the threats. A divorce action had been begun, and 
shortly before the death of insured the plaintiff had been granted a divorce. 
There was evidence that between the granting of the divorce and insured’s death 
there had been some talk of reconciliation, and that on the night preceding there 
had been an arrangement for a meeting between the two. In addition, and more 
controlling than the evidence of motive or previous suicidal intent, are physical 
facts which stand in the way of a presumption against suicide. The room of 
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the hospital in which the insured was had only one window, and in front of it, 
and extending its full width, stood a radiator, 2 feet 3%4 inches high and 8 inches 
wide. There was a space of 2% inches between the radiator and the wall of the 
room. The window sill was about the height of the radiator and was 4% inches 
wide from the inside edge to the window sash. The sash itself was 134 inches 
thick, and to the outermost edge of the sill the distance was 11% inches. The 
measurement from the room side of the radiator to the outside edge of the 
window sill was 2 feet 4 inches, so that one standing on the floor would have 
that distance between him and the outside of the window. 


In order to precipitate himself from the window, he would not only have 
to traverse that horizontal distance, but he would have to overcome the fact 
that the sill and top of the radiator were 2 feet 3% inches from the floor. The 
insured was 5 feet 10 inches tall. With his feet on the floor, bending forward at 
a right angle over the radiator and window sill, there would be a possibility of 
the top of his head being 14 inches beyond the outer edge of the sill. Without 
some determination on his part to get out of the window, there is no likelihood 
that he would have been overbalanced by any sudden movement of his. On this 
state of the record, it was the trial court’s duty to direct a verdict in favor of 
defendant. Johns v. Northwestern Mutual Relief Ass’n, 96 Wis. 332, 63 N.W. 
276, 41 L.R.A. 587; Agen v. Metropolitan Life Ins. Co., 105 Wis. 217, 80 N.W. 
1020, 76 Am.St.Rep. 905. 

Judgment reversed, cause remanded, with directions to dismiss plaintiff’s 
complaint. 
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ACCIDENT 


SCANLAN v. METROPOLITAN LIFE INS. co. No. 6200. 
Circuit Court of Appeals, Seventh Circuit. Nov. 30, 1937. 
95 Federal Reporter (2d) 945. 
1. OCCUPATION. . . 

Evidence held not to show that at time of issuing accident policy insurer 
classified bridge tending as more hazardous than occupation of conducting a 
restaurant so as to authorize reduction of insurer’s liability on policy because 
of insured’s alleged change to a more hazardous occupation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) - 

2. CHANGE OF OCCUPATION. 

Where accident policy provided that when insured changed to more hazardous 
occupation, or while insured was doing anything pertaining to such occupation, 
“except ordinary duties about his residence or while engaged in recreation, in 
which event” benefits allowable would be smaller, words “in which event” referred 
to the more hazardous occupation and did not include the exception covering 
“ordinary duties about his residence or while engaged in recreation.” 

(For other cases, see Insurance, Dec. Dig. § 531.) 

3. RECREATION. . 

Where insured was injured while driving home from work, and doing some 
errands in meantime, whether insured was “engaged in recreation” within 
exception in accident policy, so as to preclude reduction of recovery on ground 
of ‘change to more hazardous occupation, was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. DISEASE OR INJURY. 

_Where insured died 15 days after automobile collision, from blood clot 
which formed in varicose veins, whether insured’s death was caused partially 
“by his bodily infirmity” so as to preclude recovery therefor on accident policy 
was for jury under evidence indicating that injury contributed to formation of 
blood clot. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. CAUSE OF DEATH. 

Under accident policy provision precluding recovery for loss “caused 
wholly or partially, directly or indirectly, by disease or bodily or mental infirmity,” 
“cause” refers to something other than a disease or affliction rendered more 
serious by consequences of accident, and, if infirmity alone would not have 
caused death, it did not “cause” death occasioned by an infirmity which became 
active only because of accident, but, if accident caused a condition which in turn 
affected a weak spot which did not resist as well as a healthy body, the accident 
is the “cause,” though infirmity made insured less able to resist. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

6. CAUSE OF DEATH. ~ 

Under accident policy provision precluding recovery for death caused by 
bodily infirmity, bodily infirmity need not be sole cause of death to defeat recov- 
ery, but fact that insured was ill, aged, or infirm, or had bodily or mental 
infirmities, will not bar recovery if accident excited the bodily infirmity into 
activity and death resulted. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from the District Court of the United States for the Northern District 
of Illinois, Eastern Division; John P. Barnes, Judge. 

Action by Elizabeth Scanlan against the Metropolitan Life Insurance Com- 
pany. From a judgment on a verdict for plaintiff, defendant appeals. 

Affirmed. 

Nathaniel Rubinkam and William S. Allen, both of Chicago, IIl., for appellant. 

Earl K. Schiek, of Chicago, IIl., for appellee. 

Before Evans and Major, Circuit Judges, and Lindley, District Judge. 

Plaintiff brought this action on a $5000 accident insurance policy. The court 
submitted the controverted issues to a jury which found for plaintiff. From a 
judgment entered on this verdict, defendant appealed. 
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Evans, Circuit Judge. 

Daniel J. Scanlan, a restaurant keeper, on September 19, 1929, took out an 
accident insurance policy with defendant which ran for a term of six months. 
It was renewed each successive six months and was in force on November 22, 
1935, when the insured died from an asserted accidental cause. 

Defendant offers two defenses. One would reduce its liability from $5000 to 
$2000. The other defense, if successful, would defeat all recovery. It is based on 
a provision of the policy which excepted liability if death were caused wholly or 
partly by bodily infirmity. Defendant moved for a directed verdict at the close 
of the trial. Its denial is the basis of the assignment which raises this second 
defense. 

The employment of the insured was changed from restaurant proprietor to 
that of bridge tender during the life of the policy without any increase in 
premium. The former employment was classified by defendant, so it here asserts, 
as an “ordinary” risk and the latter as a “medium” risk. Under the medium risk 
the maximum insurance coverage was two thousand dollars. 

The second defense rests upon the evidence which allegedly showed death 
was caused in part by bodily infirmity. On November 7, 1935, the insured was 
driving his automobile in the city of Chicago about 7:50 o’clock in the evening. 
His car collided with another motor vehicle at a street intersection, and he was 
injured. The seventh and eighth ribs on the left side were broken at a point 
in line with the arm pit. There was also a bruise on the inner part of the upper 
portion of the left leg and a wound on the left knee. The bruise was black and 
blue and “about the size of the palm of the hand.” The patient was afflicted 
with varicose veins in the area of the bruised portion of the left leg. The 
patient had the services of a doctor and also had a competent nurse. On the 
fifth day after the accident, the injured portion of the left leg became inflamed 
and ice packs were placed thereon. By the nineteenth of November, the inflam- 
mation and soreness had subsided, and the condition remained without much 
change until his death on the twenty-second. The nurse who attended him 
stated that at or about two A. M. the patient called for a drink of water. She 
observed that he was gasping for breath and after he drank the water his 
gasping became worse. She took his pulse only to find it had ceased beating, 
and she immediately gave him a heart stimulant. His gasping continued until he 
died about fifteen minutes later. 

The autopsy and post mortem participated in by two physicians disclosed the 
broken ribs and in the lower portion of the left lung there was a consolidated 
area which in the opinion of Doctor H. could be caused either by pneumonia or 
a blood clot. The first possible cause was rejected because of the absence of 
other symptoms which are almost always present in pneumonia cases. 

In the bruised area of the left leg near the enlarged varicose vein there was 
found a blood clot or thrombus. The blood clot was removed. “It was a rather 
slippery formation which filled the blood vein like a cast fills a mold.” No other 
blood clots were found. One end of the blood clot was tapered off in a smooth 
fashion and the other end terminated abruptly and showed rough edges indi- 
cating that there may have been more of it at one time and that end portion 
was missing. One doctor gave his opinion to the effect that an incomplete 
thrombus like this indicates that one end was missing and had been carried 
to a new location in the body. In his opinion the cause of Scanlan’s death was 
a breaking off of a portion of this blood clot. The clot passed along the veins 
of the leg and was transported into the various veins which finally empty into the 
\ena cava inferior, entering the heart at the right atrium or ante-chamber of 
the heart, going into the right chamber proper, from which right chamber it 
was transported into the pulmonary artery and then into the lung where it 
became stuck. 

_ [1] (a) We must reject defendant's effort to reduce its liability on account of 
insured’s alleged change to a more hazardous occupation for two reasons. In the 
frst place, the evidence fails to show that the statement or classification of 
risks in force at the time this policy was issued made bridge tending a more 
hazardous one than conducting a restaurant. There was filed with the state 
oficial a classification bearing date September, 1921. There was also evidence 
to the effect that the classifications therein appearing were changed in various 
respects before 1929. There was no competent evidence which showed that 
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defendant's classification of risks in September, 1929, placed bridge tending in a 
more hazardous classification from that of a restauranteur. 

Another reason, equally strong, seems to prevent the application of this 
defense. The accident did not occur while insured was engaged in his occupa- 
tion of bridge tending. He was riding around the city in his car about four 
hours after the day’s work was over when the accident occurred. 

The policy provided: 

“1. This policy includes the endorsements and attached papers, if any, and 
contains the entire contract of insurance except as it may be modified by the 
Company’s classification of risks and premium rates in the event that the insured 
is injured after having changed his occupation to one classified by the Company 
as more hazardous than that stated in the policy, or while he is doing any act 
or thing pertaining to any occupation so classified, except ordinary duties about 
his residence or while engaged in recreation, in which event the Company will pa 
only such portion of the indemnities provided in the policy as the premium pai 
would have purchased at the rate but within the limits so fixed by the Company 
for such more hazardous occupation.” 

[2] We are clearly satisfied that the words “in which event” refer to the 
classification of occupation by the company as more hazardous and do not 
include the exception which covers “ordinary duties about his residence or while 
engaged in recreation.” Friend v, Business Men’s Assur. Co., 141 Kan. 470, 41 
P.(2d) 759, 760; Business Men’s Assur. Co. v. Bradley (Tex.Civ.App.) 275 S.W. 
622; Thorne v. AZtna Life Ins. Co., 155 Minn. 271, 193 N.W. 463. 

[3] There is more doubt about the question of fact, namely, whether the 
insured was engaged in a recreation, than over the meaning and effect of the 
exception in case he was engaged in recreation. The plaintiff left his work and 
place of employment some four hours before the accident. He drove a fellow 
workman home and was at the time of the accident driving home, evidently 
“doing” some errands in the meantime. The most favorable view we can give 
to this evidence is to say a jury question was presented as to whether the 
facts show the plaintiff to have been “engaged in recreation,” when the accident 
occurred. This inquiry gives rise to the question, What was his occupation at 
the moment if he were not “engaged in recreation”? 

Defendant raised this question by a motion to direct a verdict. The motion 
was properly denied. 

(b) Defendant’s second defense, which goes to the merits of the controversy, 
is based upon clause 9 of the policy which, eliminating unimportant words and 
clauses, reads as follows: 

“Clause 9. This insurance shall not * * * cover accident, injury, disability, 
death or any other loss caused wholly or partly, directly or indirectly, by disease 
or bodily or mental infirmity or medical or surgical treatment therefor; nor shall 
it cover * * death * * caused wholly or partly, directly or indirectly, by 
ptomaines or disease germs or any kind of infection, whether introduced or 
contracted accidently or otherwise (excepting only septic infection of and 
through a visible wound caused directly and independently of all other causes 
by violent and accidental means); nor shall it cover hernia of any kind, * * * .” 

The precise question presented is: Was Scanlan’s death caused partially by 
his bodily infirmity? 

The evidence disclosed that the deceased had varicose veins in his injured 
leg before the accident, and that varicose veins are a bodily infirmity as that 
expression is used in the policy. We are not convinced that all varicose veins 
are, as a matter of law, bodily infirmities, but in the instant case we will avoid 
argument by assuming that the enlarged veins of the deceased were a bodily 
infirmity. 

The medical experts, three in number, testified at length upon thrombus, 
thrombosis, and embolism and the nature of varicose veins and as a cause of 
thrombus. The conclusion of one such doctor was “I believe if the injury had 
not been there and that vein had not been damaged, the likelihood of the 
thrombus forming would have been very remote.” Another witness said, “My 
opinion is that a varicose condition is predisposed to trauma and that injury 
may set up a thrombus in that leg.” “I have had occasion to find thrombosis 
where there was no varicose veins.” Another witness testified that a blood clot 


is formed in different ways, one being “an injury that damages the wall of 
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the blood vessel.” The examining physician said that in his opinion the thrombus 
did not exist in the leg at the time of his first examination following the accident. 
Said he, “I believe the bruise is a causative factor of the thrombus because a 
damaged blood vessel is cause one for blood clot formation.” 

|4] The most defendant could ask the court to do upon this evidence was to 
submit the case to the jury, which was done. Plaintiff might well have argued 
that the probability of varicose veins as a cause of death, as that term is properly 
used in insurance law, was so remote and speculative that a court must seriously 
consider the necessity of directing the jury to find for plaintiff. 

There are two facts which are significant and not disputed. First, there was 
no thrombus in the varicose vein or that area before the accident. Second, there 
was only a possibility of a thrombus occurring in the varicose vein in the absence 
of the injuries sustained. In short, the injury must have caused the thrombus 
to form in or near the varicose vein. 

5, 6] While the bodily infirmity need not be the sole cause of the death 
to defeat recovery under this policy, it is well settled that the “cause” as here 
used, either sole or partial, refers to something different than a disease or 
affliction rendered more serious by the consequences of the accident. 

One may recover on an accident policy such as here in issue although the 
insured suffers from bodily infirmities. If the accident brought about conditions 
from which death resulted, the fact that the insured was ill, aged or infirm, 
or had bodily or mental infirmities, would not bar recovery provided the accident 
excited the bodily infirmity into activity and death resulted. If the infirmity 
alone would not have caused death, it cannot be said to have caused death when 
the immediate result was occasioned by an infirmity which became active only 
because of the accident. The infirmity may have made the insured less able 
to resist, but if the accident caused the condition which in turn affected the weak 
spot which did not resist as well as a healthy body, the cause is nevertheless the 
accident, and recovery cannot be avoided or evaded. Pacific Mutual Life Ins. 
Co. v. Meldrim, 24 Ga.App. 487, 101 S.E. 305; Wachtel v. Equitable Life Assur. 
Soc., 241 App.Div. 172, 271 N.Y.S. 650; Equitable Life Assur. Soc. v. Gratiot, 45 
Wyo. 1, 14 P.(2d) 438, 82 A.L.R. 1397; Lewis v. Ocean Acc. & Guar. Corp., Ltd., 
224 N.Y. 18, 120 N.E. 56, 7 A.L.R. 1129; Bohaker v. Travelers Insurance Co., 215 
Mass. 32, 102 N.E. 342, 46 L.R.A.(N.S.) 543; Meyer v. Fidelity & Casualty Co., 
% Iowa 378, 65 N.W. 328, 59 Am.St.Rep. 374; Rowden v. Travelers Protective 
Ass’n, 201 Il.App. 295; Prehn v. Metropolitan Life Ins. Co., 267 Ill.App. 190; 
Horrie vy. Industrial Casualty Ins. Co., 272 Ill App. 252; Manufacturers’ Acc. 
Ind. Co. v. Dorgan (C.C.A.) 58 F. 945, 22 L.R.A. 620; United States Fidelity 
& Guar. Co. v. Blum (C.C.A.) 270 F. 946; Fairclough v. Fidelity & Casualty Co., 
54 App.D.C. 286, 279 F. 681. 

Our conclusion is that in an action on an accident insurance policy to recover 
for the death of the insured, testimony to the effect that the results which 
followed the injury as its necessary consequences, and which would not have 
taken place had it not been for the injury, caused the death of the insured, is 
sufficient to support a verdict that the injury was the proximate and sole cause 
of the death. 

The judgment is affirmed. 

FEDERAL LIFE INS. CO. v. PHILLIPS et al. No. 4—4835. 

Supreme Court of Arkansas. Dec. 6, 1937. Rehearing Denied Jan. 10, 1938. 

111 Southwestern Reporter (2d) 536. 
1. TOTAL DISABILITY. a 

In action for indemnity under accident policy, evidence was sufficient to support 
jury’s verdict that injury to insured’s foot totally disabled him from day following 
such injury until his death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. DISABILITY. 

As respects election between rights, an accident policy, which provided for 
certain payments for various injuries which might result to insured from accident 
and provided for payment of principal sum in case death resulted, was primarily 
intended to indemnify insured in event of disability, and payment for loss of life 
Was only incidental. 


(For other cases, see Insurance, Dec. Dig. § 53234.) 
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3. ELECTION BETWEEN RIGHTS. 

Where an accident policy which provided, in part 2, for payment of $50 weekly 
to insured so long as he lived and was totally disabled by injury, and in part 8, 
that if disability for which weekly indemnity was payable required removal of 
insured to hospital within 90 days of commencement of disability, insurer would 
pay hospital charges in addition to weekly indemnity, part 8 was subservient to 
part 2, and recovery could be had under both simultaneously. 

(For other cases, see Insurance, Dec. Dig. § 53234.) 
4. CONSTRUCTION. 


In action to recover on accident policy for injury and death of insured, where 
application of either of two possible constructions of the insurance contract which 
the parties had a right to make, and which was not contrary to public policy, 
worked an injustice on one or the other of the parties, question of such injustice 
was not a matter properly before the court. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. ELECTION BETWEEN RIGHTS. 

Under an accident policy which provided in part 1 that, aside from death 
benefit, certain specific disabilities entitled insured to certain indemnities, at option 
of insured, if such disability wholly and continuously prevented him from pursuing 
his occupation as specified therein, but such sum was to be paid “in lieu of any 
other indemnity,” and which provided in part 2 “or if any such injury” totally 
disabled insured, $50 a week would be paid insured while he lived and was totally 
disabled, administratrix of insured who injured his foot and was thereupon confined 
to hospital, totally disabled, until death occurred from such injury, could recover 
either the sum fixed in part 1 for such specific injury or death, or under part 2 
$50 per week while totally disabled therefrom so long as insured lived, but could 
not recover both, since express language, indicating alternatives, could not be 
ignored. 

(For other cases, see Insurance, Dec. Dig. § 53234.) 

Butler, J., dissenting. 

Appeal from Circuit Court, Pulaski County, Third Division; J. S. Utley, Judge. 

Action by Lyda W. Phillips against the Federal Life Insurance Company. 
Judgments for plaintiff, one as beneficiary and one as administratrix, and defendant 
appeals. 

Reversed and remanded, with directions. 

Gerland P. Patten and J. H. Carmichael, both of Little Rock, for appellant. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellee. 

Grirrin Smrtu, Chief Justice. 


This appeal is from two judgments rendered on jury verdicts: one in favor of 
Lyda W. Phillips as beneficiary of a policy of insurance providing indemnity for 
loss of life, limb, sight, or time, by accidental means, such policy having been 
issued to William G. Phillips, appellee’s husband; the other judgment was in favor 
of Lyda W. Phillips as administratrix of the William G. Phillips estate. 

Appellant denied liability as to each demand. Before trial it moved the court 
to compel appellee to elect whether she would stand on her suit as beneficiary, 
or on her suit as administratrix. The motion was overruled and exceptions saved. 
The question was again raised when appellant requested a directed verdict, and 
in the alternative asked that instructions No. 3 and 7 be given. 

The policy of insurance was issued in the principal sum of $7,500. Subdivision 
(a) of Part 1 provides: “If such injury shall wholly and continuously disable 
the insured from date of accident from performing any act pertaining to his 
occupation, and during the period of such continuous disability, but within 200 
weeks from date of accident, shall result independently and exclusively of all other 
causes in anv one of the losses enumerated below, or within 90 days from the date 
of the accident, irrespective of total disability result in like manner in any one 
of such losses, the Company will pay in lieu of any other indemnity the sum set 
opposite such loss; but only one of the payments named in Part One will be made 
for injuries resulting from one accident. For loss of life, the principal sum ot 
this policy; both hands by severance at or above the wrist, the principal sum: hoth 
feet by severance at or above the ankle, the principal sum: one hand and one foot 
by severance at those places, the principal sum; one hand and one foot by severance 
as above and irrecoverable loss of sight of one eve, the principal sum; entire sight 
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of both eyes, if irrecoverably lost, the principal sum; entire hand by severance at 
or above the wrist, one-half of the principal sum; entire foot by severance, at or 
above the ankle, one-half of the principal sum; entire sight of one eye, if irrecov- 
erably lost, one-half of the principal sum.” 


Installment payments are made optional. Part 2 is as follows: “Total and 
Partial Disability—Single Indemnity. Total Loss of Time. Or if such injuries, 
independently and exclusively of all other causes, shall wholly and continuously 
disable the insured from the date of accident or within fifteen days from perform- 
ing any and every kind of duty pertaining to his occupation, so long as the insured 
lives and suffers said total disability, the Company will pay, commencing with the 
first day of such disability, a weekly indemnity of Fifty Dollars.” , 

There is a further provision in part 4, not involved in this controversy, but 
referred to by appellee as an illustration of inconsistent, contradictory, or ambiguous 
terms of the contract as a whole. Under the subtitle “Elective Benefits,” part 4 
provides: “The insured, if he so elects in writing within twenty days from date 
of accident, may take, in lieu of the weekly indemnity hereinbefore provided for 
total and partial disability, indemnity in one sum, according to the following sched- 
ule, if the injury is one set forth in such schedule, but not more than one elective 
benefit shall be paid for injuries resulting from one accident. When the insured 
is entitled to double indemnity the elective indemnity shall be doubled in like 
manner. * * * For loss of one or more fingers (at least one entire phalanx), 
$300; or one or more entire toes, $400: for complete dislocation of the shoulder, 
$200: of the elbow, $200; of the wrist, $200: of the hip, $600: of the knee, $300; 
of anv .bones of foot, other than toes, $300: of the ankle, $300; of two or more 
toes, $100: of one or more fingers, $100: for the complete fracture of bones of 
the skull, both tables, $650; of the lower jaw, $150; of the collar bone, $300: of 
the pelvis, $500: of the thigh, $600; of the leg. $400: of the knee cap. $400: of 
the arm between elbow and shoulder, $600: of the forearm between wrist and 
elbow, $300; of two or more ribs, $300; of the foot, other than toes, $250: of the 
at other than fingers, $250; of two or more toes, $200; of two or more fingers, 
$200.” 

Part 5, relating to aviation, contains this provision: “If the insured be disabled 
by reason of and in consequence of an accidental injury, sustained while the 
insured is riding as a fare-paying passenger in any Aeroplane, Aquaplane or 
Dirigible Airship while being used for commercial purposes, operated by an incor- 
porated Common carrier for passenger service, provided that such air craft is 
operated by a licensed pilot flying upon a regular passenger route with definite 
schedule of departures and arrivals between established and recognized Airports, 
the Company will pay indemnity specified in Part One and Part Two hereof.” _ 

Provision is then made for total and partial disability, and for certain elective 
benefits, and for double indemnity, but these are not material to this appeal. 

Appellee’s proof established the fact, as reflected by the jury’s verdict, that 

the insured, on January 6, 1936, while in the lobby of a Nashville (Tennessee) 
hotel, accidentally slipped and struck one foot on the floor in such manner as 
to bruise it, and as a result infection developed and spread. Subsequent to the 
injury he drove to Atlanta, Ga., and on January 7 entered St. Joseph’s Hospital, 
temaining there continuously and totally disabled until March 12, when he died. 
_ Part 8 of the policy, under the title “Reimbursement for Hospital Charges,” 
is: “If disability for which weekly indemnity is payable under the policy necessitates 
the removal of the insured to a licensed hospital within ninety days from the date 
of the commencement of disability, the Company (in addition to the weekly indem- 
nity payable) will pay commencing with the first day, the amount expended weekly 
by hirh for said hospital charges thereafter, hut not in excess of the weekly indem- 
nity provided in the policy for total loss of time, or for a period of more than 
twenty weeks.” 

Tt was alleged in the complaints, and the jury found, that the insured was 
necessarily confined to an Atlanta hospital nine weeks; that under part 2 of the 
policy appellee as administratrix was entitled to recover $450 to compensate the 
estate for the insured’s loss of time, and $450 to reimburse the estate for hospital 
charges. To these items the court added the statutory penalty of 12 per cent., or 
$108, and attorneys’ fees of $90. : 

As beneficiary, appellee secured judgment for the face value of the policy, 
$7,500, but elected to have payment made in monthly installments of one per cent. 
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Eight such past-due installments were included in the jury’s verdict, amounting 
to $600, for which judgment was given. This sum was appreciated $822—the 
statutory penalty amounting to $72, and attorneys’ fees of $750. Interest was 
also computed and allowed upon the principal sums of recovery. 

[1] Evidence sustaining the jury’s verdict that an accidental injury to the 
insured’s foot totally disabled him from the day following such accident to the 
period of his death is of a substantial nature, and though there was a sharp conflict 
of testimony, the issue of liability is concluded by the verdict. 

The next question is: What indemnity does the policy, by a reasonable construc- 
tion of its terms, provide? 

It is urged by appellee that the policy clearly states a death benefit, and a 
weekly indemnity, and that the weekly indemnity is collectible, at least, until 
settlement is made for the death benefit; that if the term “in lieu of any other 
indemnity,” as used in part A of the policy, is given the meaning ascribed to it 
by appellant, then it is not to be reconciled with other provisions. In their brief, 
appellee says: 

“It might with some plausibility be argued that once a payment is made under 
Part One, then there could be no further liability under the policy as that payment 
would be ‘in lieu of all other indemnity.’ That, however, is not the situation which 
is now presented. Here the insured was injured on January 6. He died on 
March 12. Throughout the entire period he was bedridden and was entitled 
to weekly indemnity, ‘commencing with the first day of such disability.’ There is 
nothing in Part Two which states that the payment of weekly indemnity is ‘in 
lieu of all other indemnity.’ Had the indemnities been alternative it would have 
been natural to there repeat the phrase. In the Schedule of Elective Benefits 
contained in Part Four we find a list of accidental injuries for which lump sum 
compensation may he claimed. It is there stated that certain specified amounts 
may be taken in lieu of the weekly indemnity, but in the list of injuries there 
is no reference to the particular injuries defined in Part One. It is not conceivable 
that had the insured actually collected the weekly indemnity during his lifetime 
the appellant after his death could have resisted the claim for the principal sum. 
Certainly there is no language in the policy which would thus enable it to escape 
its obligation. During the trial one of appellant’s counsel was asked what would 
have happened if Mr. Phillips, the insured, had presented his claim during his 
lifetime and had received the weekly indemnity for a period of three months, and 
had then died. As we recall, he answered that in such a situation the amount of 
the weekly indemnity payments would be deducted from the principal sum pay- 
ment. He could point to no policy provision authorizing such deduction. There 
is no answer which can be made to the question except to say that Part One 
and Part Two provided for distinct indemnities which are cumulative, and that 
the payment of the weekly indemnity for two or three weeks will not absolve 
the appellant from liability for a subsequent death. To show the absurdity of 
appellant’s argument, we may carry the illustration further and assume that after 
the accident, the insured had been paid weekly indemnity for one week, and had 
then died. Under the argument which is being presented here, the appellant would 
have discharged its full liability by payment of the sum of Fifty Dollars. It does 
not make any difference because the weekly indemnity was not actually paid. 
Liability for the indemnity accrued during the lifetime of the insured. It was 
pavable to him, and at his death the claim passed to his administratrix. The 
claim for the death benefit came into existence only on the death of the insured, 
and belonged to the beneficiary. The policy provides in Section 11 of the standard 
provisions that the indemnity for loss of life is payable to the beneficiary, and 
that all other indemnities are payable to the insured. What the phrase ‘in® lieu 
of any other indemnity’ would mean in some other situation we do not know, but 
we are certain that here, where death followed the accrual of liability for the 
weekly indemnity, it cannot be said that there is any language in the policy which 
would justify the court in reversing the judgment in favor of the administratrix. 

“Suppose one is badly injured. Under Part One if death results in two 
hundred weeks he is entitled to $7,500. At the end of the first week of disability 
he would under Part Two be entitled to $50. Must he stand by declining the weekly 
indemnity for fear that death may occur and that the acceptance of the weekly 
indemnity will destroy the right of his beneficiary to collect the sum of $7,500? 
Under appellant’s theory an injured person would have to wait one hundred and 
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fifty weeks before he could safely make a decision, otherwise he would by accepting 
the weekly indemnity forfeit the principal sum. If an insurer is to put out a 
contract like that it should be required to use language which is clear and unmistak- 
able. A reasonable interpretation of the policy is that after payment of the principal 
sum no further liability would accrue, but such payment does not discharge an 
accrued liability under Part Two. This construction would give full effect to 
the ‘in lieu of’ provision and yet preserve the plain meaning of Part Two and 
avoid the preposterous result of an interpretation such as the appellant supports.” 

To this argument, appellant replies: 

“Let us see what is the scheme, the plan of insurance exhibited by this policy. 
First we have payments for major accidental injuries—loss of life, both hands, both 
feet, arm and foot, loss of sight, one eye, etc. These losses call for the payment 
of all or half of the principal sum, which is $7,500. Next, we have payments for 
minor accidental injuries—loss of one or more fingers, toes, dislocation of shoulder, 
wrist, ete. fracture of jaw, collar bone, etc. These losses are indemnified by 
various sums, no one of which is more than $600. 

“So we have what? Coverage in the first provision for a major injury 
that results in any of the losses mentioned in Part 1. But, if the injury is minor, 
and does not come within the provision of Part 1, then the injured party may 
recover under the provisions of Part 2. Should the insured become impatient 
and desire to be reimbursed more rapidly for rights, under Part 2, he may do 
so by complying with the provisions of Part 4. 

“When this plan of coverage is envisaged the losses specifically set out in 
Part 4 and prefaced by these words: ‘The insured, if he so elect in writing within 
twenty days from date of accident, may take, in lieu of weekly indemnity herein- 
before provided for total and partial disability, indemnity in one sum * * * .’ 
Part 4 must be read with Part 2, and both Part 2 and 4 with regard to Part 1. 

“Part five, set out on pages 9 and 10 of Appellee’s brief, merely carry this 
general plan of coverage on and apply it to airplane accidents. The insurer foresaw 
that a plane could fall while high in the air and the crash kill all of the passengers, 
or that it could ‘nose over’ while ‘taxiing’ on the field, or fall before it had 
gained altitude. Nothing in this provision is inconsistent, unjust, inequitable, or 
ambiguous. 

“Part eight of the policy says ‘If disability for which weekly indemnity is. 
payable under the policy * * * ... Thus, payment under Part 8 is dependent upon 
a right under Part 2 of the policy. 

“If the words are to be construed in their ordinary meaning, I know of no 
word or combination of words which can be more expressive than ‘in lieu of 
any other indemnity,’ nor of the word ‘or’ used disjunctively and to mark an 
alternative. 

“The Greek language with its singular, dual, and plural numbers, manifold 
tenses, and complex case endings was the best vehicle known to man for accurate 
expression. And Aristotle was perhaps the clearest and most precise thinker 
and writer this world has ever seen. Yet the scholastics, philosophers and scientists 
of the Middle Ages and even the Modern times wrote thousand upon thousands 
of volumes in an attempt to interpret, explain and clarify his thought. Insurers 
do not have Aristotles to write their contracts, nor would it avail them if they 
had. These contracts, written by ordinary men, must be given an interpretation 
in conformity to the rule announced in Life & Casualty Insurance Company of 
Tennessee v. De Arman, 192 Ark. 11, 90 S.W.2d 206, and other decisions of this 
court. 

“The wording of this policy is so ‘ordinary’ and clear, so just and equitable 
to the insured, and so impresses the interpretation sought by Appellant upon all 
who read it, that counsel for Appellee admitted that the arguments in support 
of such an interpretation are plausible. And on page 15 of their brief, we find 
this expression: ‘A reasonable interpretation of the policy is that after payment 
of the principal sum no further liability would accrue, but such payment does 
not discharge an accrued liability under Part Two.’ 

“Try as this writer might, he cannot catch nor understand the point made 
by learned counsel for Appellee. Do they mean to say that the right to recover 
under both provisions runs parallel, but after discharge of the right under Part 
One, the right under Part Two automatically evaporates into thin air? Savigny, 
Austin, Holland and Pothier in their laborious and subtle discussions of lex, Law, 
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Recht, Right, Droit and Obligation failed to mention or conceive of such a right, 
now existent, now non-existent. If the insured had a right under both provisions, 
a discharge of the right under one would not work a discharge of the right under 
the other. You either have a right, or you do not. If the Appellee had a right 
under Part Two, it could not be made dependent upon a right under Part One. 
The very subtility of counsel for appellees’ statement and the difficulty in bringing 
it to light in order to demonstrate its absurdity, brings to mind the heavy argument 
and fiery polemics of Anselm and Abelard in their battles over Realism and 
Nominalism. Counsel for Appellee would have us believe that Appellee’s right 
under Part Two is either running parallel and coexistent with a right under Part 
One, born of the same accident and to die by the same act, or that Appellee has 
a right under Part One, hovering in Einstein’s spatial world, awaiting the moment 
of discharge of same to swoop down and be extinguished and at the moment of 
extinguishment, also destroy a right under Part Two. Such an argument is, cer- 
tainly, try as I have to understand it, ridiculous. 


“Perhaps an illustration will better express the ridiculousness of Appellee’s 
interpretation. Suppose the insured received an accidental injury, which caused 
the severance of both feet at or above the ankle. Under Part 1, this would entitle 
the insured to the payment of the principal sum, $7,500. And_ suppose that this 
injury would keep the plaintiff in the hospital for some 40 or 50 weeks, but that 
the insurer immediately paid the principal sum due under Part One. If the 
insurer was liable under both provisions, then under what principle of law, what 
tule known to us, would the insurer have a right to discontinue or refuse to make 
pavments under Part Two? Viewed in the light of this illustration, the statement 
of counsel for appellee quoted above and about which much comment is made, 
resolves itself in a logical admission that the interpretation sought by Appellant 
is the correct one. 


“After all the arguments of counsel for Appellant and Appellee, however 
astute or abstruse they may be, the fact remains that the plaintiff below, the same 
person suing in different capacities, seeks to recover under both Part One and 
Part Two of the policy. If she may do this, then the phrase ‘in lieu of any other 
indemnity’ and the disjunctive conjunction ‘or,’ are surplusage and must be held 
for naught, and the entire plan of the policy, to the writer’s way of thinking, 
distorted and destroved. This writer believes that the only reasonable, liberal 
interpretation that can be given to the plain and ordinary language of the policy 
is that she may recover, if entitled to recover at all, under either Part One, or 
Part Two, but not under both.” 


[2] It is obvious that the policy sued on is one primarily intended to indemnify 
the insured in the event of disability, and that payment for loss of life is only 
incidental to the superior purpose. 

Other than the death benefit of $7,500 created in part 1, certain specific 
disabilities are therein classified, some of which entitle the insured, as distinguished 
from the beneficiary, to an indemnity equal to that payable in the event of death, 
while others yield one-half of the principal sum. These classified benefits are 
optional. For example, the assured, should he suffer the loss of both hands, or 
should he sustain anv of the losses enumerated in subdivision “a” of part 1, may 
immediately claim $7,500 if the elements of time and cause “a present. If any 
such specific loss should from the date of inquiry wholly and continuously prevent 
the insured from performing any act pertaining to his occupation, his rights 
under part 1 accrue; or, if the contingency provided for did not immediately 
arise, but total disability attended the accident and at a period within two hundred | 
weeks the contingency matured, then, likewise, the insured’s rights under part 1 
became fixed: or, even though total disability were not concurrent with the 
mishap, but within ninety days from the accident, the contingency occurred, 
subdivision “a” of part 1 applies, and the insured may claim the principal payment. 

But— 

The sums so provided “are payable in lieu of any other indemnity.” 

[3] Turning to part 2, we find a provision for total loss of time, expressed 
in this language: “Or if such injuries, independently and exclusively of all other 
causes” shall disable the insured, $50 per week will be paid “so long as the insured 
lives and suffers said total disability.” There is the further provision in part 8 
relating to reimbursement for hospital expenses. Clearly, part 8 is subservient 





T 
e 
d 
T 
d 
1} 


aS 


‘at \et 


Or aa 


=a 


we 'sS 


ma Oo OS 


Acc. | Greenberg v. Continental Casualty Co. 1179 


to part 2, and if indemnity accrues and is claimed under part 2, and hospitalization 
has heen necessary, the amount set out in part 8 is payable. 

Part 2 visualizes the insured suffering from accidentally-caused injuries of 
a kind not embraced in part 1. They are not “specific” injuries, or combinations 
of circumstances, such as concurrent loss of both feet, or both hands, or one 
hand and one foot, etc. The injuries for which indemnity is payable under part 
2 may be external, or internal, and if total disability occurs within the meaning 
of the policy, the insured may, so long as such disability continues, collect $50 
per week for the remainder of his life. This will amount to $2,600 a year, or 
$26,000 in ten years, or $52,000 in twenty years, etc. Furthermore, if “such” total 
disability is inflicted from any cause, inclusive of the contingencies (other than 
death) provided for in part 1, the insured may elect to invoke the benefits created 
under part 2. Having suffered the loss of both feet, or both hands, or a hand 
and a foot, etc., the insured may claim the indemnity of $7,500, payable in a lump 
sum or in installments of one per cent. per month for 120 months, and discharge 
the insurer: or he may speculate on his life expectancy and conclude that over 
a period of twenty years $52,000 at $50 per week is preferable to $7,500 in cash, 
or $9,000 paid at the rate of $75 per month for 120 months. 

We may suppose a situation where the insured elected to accept weekly pay- 
ments, and did so for 199 weeks, then died. Such payments would have amounted 
to $9,950. Thereupon, under the construction contended for by appellees, the 
effect would be that the beneficiary would be entitled to the principal sum referred 
to in part 1, $7,500, or a total of $17,450 on a $7,500 policy. Contra, the insured, 
erroneously assuming his injuries not to be of a serious nature, might request 
payments of $50 per week under part 2. Jn the instant case the period between 
accident and death was nine weeks. Assuming that a demand for weekly payments 
should be construed as an election, and that the contingencies provided for in part 
1 had not arisen, the insured’s recovery would be limited to $450, with no indemnity 
to the heneficiary, the election having fixed the rights of the parties. 


[4, 5] Even though an injustice may seemingly arise under either theory or 
construction, resulting, in the first instance, in a burden upon the insurer, and 
in the second instance in a costly error of judgment upon the part of the insured, 
this is not a matter properly addressed to the court. The insured and the insurer 
had a right to make the contract, and its terms are not contrary to public policy. 
Therefore, when the insured subscribed to an insurance contract which by part 
1 provided for certain contingencies, “payable in lieu of all other indemnities,” 
and in the same contract the right was given to take under part 2, and the benefits 
available under part 2 having been preceded by “or,” a co-ordinating particle that 
marks an alternative, disregard of the language used is not justified. 

The judgments are reversed, and the causes remanded to the circuit court, 
with directions to permit the appellee-beneficiary to dismiss her suit as such 
beneficiary, in which event the judgment in her favor as administratrix is affirmed; 
or, in the alternative, she may dismiss her suit as administratrix, and the judgment 
in her favor as beneficiary will he affirmed. This may be done as to either judg- 
ment by appropriate court order and entry, and the remaining judgment will 
stand affirmed without further orders from this court. 

Butler, J., dissents. 

GREENBERG v. CONTINENTAL CASUALTY CO. Civ. 11360. 
District Court of Appeal. Second District, Division 1, California. Jan. 24, 1938. 
75 Pacific Reporter (2d) 644. 

2. AMBIGUITY. 


_ Where language of insurance contract is reasonably open to two construc- 
tions, that more favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. CONSTRUCTION. 

Words of insurance contract will be given meaning which common speech 
imports, unless obviously intended to be used in technical connotation. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. AMBIGUITY. 
A court will not refuse to attribute broad meaning to dis myeend phraseology 
of insurance contract in order to avoid forfeiture of insured’s accrued rights 
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thereunder as result of his payment of large sum over period of years as 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8 INSURABILITY. 

The word “insurability” in provision of.accident and health policy for rein- 
statement thereof after default in payment of premium, if insured submits evi- 
dence of insurability satisfactory to insurer, is not ambiguous, so as to require 
interpretation thereof most favorably to insured as relating only to continuance 
of good health and not amount of combined monthly indemnities under all 
insurance policies issued to him; an “insurable” person being one capable of 
being insured, proper to be insured, or affording sufficient ground for insurance 


The word “insure” has been defined as “to assure against a loss by 

a contingent event, on certain stipulated conditions, or at a given rate or 

premium; to give, take or procure an insurance on or for; to enter into 

or carry a contract of insurance on”; while “insurable” is defined as 

“capable of being insured against loss, damage, death, etc.; proper to be 

insured; affording a sufficient ground for insurance,” and “insurability” as 

“quality or condition of being insurable.” 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

10. INSURABILITY. 

The phrase “satisfactory to the company” in provision of accident and 
health insurance policy for reinstatement thereof after default in payment of 
premium on insured’s application, accompanied by evidence of insurability satis- 
factory to the company, is not ambiguous and uncertain, so as to require 
interpretation of policy most strongly against insurance company; such pro- 
vision merely imposing on company right and responsibility of determining 
whether evidence of insurability is satisfactory. 

(For other cases, see Insurance, Dec. Dig. § 365|2].) 

ll. INSURABILITY. 

A provision in accident and health insurance policy for reinstatement thereof 
after default in payment of premium on insured’s written application, accom- 
panied by evidence of insurability satisfactory to insurance company, gives such 
company’s officers discretion, not subject to review by court’s, to determine what 
is satisfactory evidence of insurability, 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

12. REINSTATEMENT. 

Insured cannot be heard to complain because insurer’s tentative offer to issue 
new policy after termination of accident and health insurance policy by denial 
of insured’s application for reinstatement thereof. following default in payment 
of premium was not the same as offer on which original policy was based; 
insured having privilege of accepting or rejecting offer. 


(For other cases, see Insurance, Dec. Dig. § 365]1].) 

Appeal from Superior Court, Los Angeles County; Harry R. Archbald, 
Judge. 

Action by Joseph B. Greenberg against the Continental Casualty Company 
for damages arising from defendant’s refusal to reinstate a noncancelable 
accident and health insurance policy. Judgment for defendant and _ plaintiff 
appeals. 

Affirmed. 

Martin Gang and Robert E. Kopp, both of Los Angeles, for appellant. 

Joe Crider, Jr., and Clarence B. Runkle, both of Los Angeles, for respondent. 

Doran, Justice. 

Plaintiff appeals from a judgment in favor of defendant in an action for 
damages arising from the refusal of said defendant (sometimes referred to as 
“the company” or “respondent”), to reinstate a noncancelable policy of insurance. 
The policy in question was issued to plaintiff on April 11, 1924, and provided 
for payment of $250 per month in the event of accidental injury or sickness, and 
the sum of $25,000 in the event of accidental death. Plaintiff's original appli- 
catton for this insurance, filed with the company, certified, among other things, 
that his occupation was that of “Merchant and Auctioneer”; that he was then in 
possession of a health and accident policy in another company providing for 
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monthly payments up to $250, as well as three life insurance policies in other 
companies aggregating the sum of $12,000. 

The policy contained the following provision relative to reinstatement: “22. 
After any default in payment of premium, this policy may be reinstated * * * 
on written application by the Insured to the General Office of the Company and 
the payment of the defaulted premium, provided the Insured shall submit with 
such application evidence of insurability satisfactory to the Company.” (Italics 
added. ) 

After the issuance of the policy in question, plaintiff paid all of his premiums 
within the proper time until the premium dated April 11, 1935, became due and 
payable. The check for this payment was not mailed by plaintiff until May 16, 
1935, some three days after the expiration of the grace period. This check 
was returned; the company declaring that the policy had lapsed because of the 
delinquent payment. Several letters were exchanged between plaintiff and 
defendant, in one of which, by plaintiff, was enclosed an application for reinstate- 
ment together with tender of payment of the defaulted premium, and, also 
included, was an affidavit of proof by plaintiff’s physician as to the insured’s 
good health. The application for reinstatement indicated that at this time 
plaintiff's occupation was that of “Vice President of the 3-G Distillery Corp.,” 
and that he was in possession of health and accident policies in other companies 
providing for a total of $350 in monthly indemnities, and also policies aggre- 
gating the sum of $33,000, in the event of accidental death. Plaintiff testified that 
he was earning a salary at this time of $1,000 per month, and was receiving 
some $3,000 per year in addition to his salary, as dividends upon stock owned 
by him in the company of which he was an officer. 

The application for reinstatement was rejected by the company, and in a 
letter to plaintiff dated August 17, 1935, said company stated its grounds as 
follows: 

“We have been considering Mr. Greenberg’s reinstatement application, and 
notice he schedules approximately $350.00 of monthly indemnity in addition to 
our policy, which was for $250.00 monthly. We also notice that he has $33,000.00 
accidental death indemnity on his life insurance policies. 

“Our company is willing to reinstate, or consider issue of disability insurance 
up to fifty per-cent of an applicant’s net earned income, but in no event beyond 
$500.00 combined monthly indemnity, which figure must include all companies 
and all lines of insurance. We also do not participate in over $25,000.00 acci- 
dental death indemnity, more than which is already carried by Mr. Greenberg, 
therefore, under our particular policy, we would not be willing to reinstate any 
principal sum indemnity, but we would be willing to reinstate enough of the 
monthly indemnity so that the total amount carried would not exceed $500.00 per 
month. This would require a reduction of $100.00 under our policy. If Mr. 
Greenberg is interested in that amount of indemnity, kindly write us further, 
and we will send him the necessary applications to do this, and will then state 
what other insurability requirements are needed.” 

The legal effect of the foregoing letter, regardless of the use therein of the 
word “reinstate,” was, in fact and in law, a denial of plaintiff’s application for 
the reinstatement of the policy, and at the same time a tentative offer to reinsure 
on different terms. 

_An action was filed by plaintiff for breach of contract to reinstate the original 
policy; upon trial thereof judgment was rendered in favor of defendant. It is 
trom this judgment, as heretofore stated, plaintiff appeals. 

_ [1-3] Appellant contends in substance, first, that the phrase “evidence of 
insurability,” as used in provision number 22 in the policy, hereinbefore quoted, 
relates only to matters concerning good health and its continuance, and does 
not include all of the factors which influence the determination of the question 
as to whether in the first instance a policy will be issued by the company; 
second, that the clause “evidence of insurability satisfactory to the company” is 
ambiguous and uncertain. In connection with this last-mentioned contention, 
it is urged “that in the event of ambiguity a contract is to be interpreted most 
strongly against the parties who caused the uncertainty to exist Civ.Code, § 
1654." That this is the law there can be no question, and, as pointed out by 
appellant in the following quotation, “The phraseology of contracts of insurance 
is that chosen by the insurer and the contract in fixed form is tendered to the 
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prospective policyholder who is often without technical training, and who rarely 
accepts it with a lawyer at his elbow. So if its language is reasonably open to 
two constructions, that more favorable to the insured will be adopted [citing cases], 
and unless it is obvious that the words are intended to be used in their technical 
connotation they will be given the meaning that common speech imports.” 
(Italics ours.) Aschenbrenner vy. United States Fid. & G. Co., 292 U.S. 80, 54 
S.Ct. 590, 592, 78 L.Ed. 1137. 

There is authority, too, for appellant’s contention first above mentioned; 
namely, that “insurability” means “good health.” Sussex v. AZtna Life Assur- 
ance Company, 33 Dominion Law Reports 549, 38 Ontario 365; Missouri State 
Life Ins. Co. v. Hearne, Tex.Civ.App., 1920, 226 S.W. 789; Illinois Bankers Life 
Ass’n of Monmouth, III. v. Palmer, 176 Okl. 514, 56 P.2d 370, 372; Illinois Bankers 
Life Assurance Co. v. Payne, Tex.Civ.App., 1936, 93 S.W.2d 576. 


As a third contention it is urged by appellant that “upon proof of good 
health by the insured the burden of proving a valid reason for dissatisfaction 
rests upon the Insurance Company”; and that the phrase “satisfactory to the 
company” does not give the company the right to arbitrarily reject the applica- 
tion for reinstatement. 

Assuming that appellant's third contention is warranted by the record, it is, 
to some extent, supported by the following authority, among others: “ ‘Where 
the holder of a policy of life insurance has, by its terms, a vested contract right 
to reinstatement, conditioned only upon payment of arrears of premiums and 
advances made on the policy, with interest, and “upon evidence of imsurability 
satisfactory to the company” (Rome Industrial Ins. Co. v. Eidson, 142 Ga. 253, 
255, 82 S.E. 641), such vested right cannot be impaired or limited by subsequent 
conditions contained in the application for reinstatement furnished by the 
insurer.” [Winder National Bank v. Aitna Life Ins. Co., 36 Ga.App. 703, 137 S.E. 
848.] In the case of Mutual Life Ins. Co. of N. Y. v. Lovejoy, 203 Ala. 452, 83 
So. 591, it is said: ‘The clause of the contract to “reinstate” does not mean to 
reinsure under another and different contract; it implies the right of the insured 
to be placed in the same condition that he occupied before the forfeiture, and it 
implies the duty on the part of the insurer to place the insured in that condition, 
and it allows no right to exact other conditions, precedent or subsequent, to 
reinstatement. [Citing cases.]’ The rights of the parties in this case were fixed 
by the contract of insurance.” Illinois Bankers Life Ass’n of Monmouth, Ill. v. 
Palmer, supra. 

[4] It is urged, by way of argument in support of the foregoing contentions 
by appellant, that because a large sum has been paid over a period of years, as a 
premium on account of the contract in question, to attribute a broad meaning 
to the disputed phraseology would result in an unwarranted forfeiture of the 
accrued rights of the insured. It is altogether likely that the same subject was a 
topic of discussion in connection with the authorities relied upon by appellant, 
but from the standpoint of logic the argument is wholly beside the issue and 
without merit, unless sentiment or some other emotional influence is to be 
substituted for reason as the basis for whatever conclusion might be reached. 

Before proceeding with a summary and disposition of the decisive questions 
involved it should be noted that there is respectable authority supporting an 
entirely different conclusion than that reached by the authorities upon which 
appellant relies. The Supreme Court of the state of Washington had occasion 
to pass upon the same question. There the court held: “The question now sub- 
mitted is: Did Conway (plaintiff and appellant) have such a legal right to 
reinstatement as can be enforced against the denial of such right by the com- 
pany. It will readily be admitted * * * that, a forfeiture of a life insurance policy 
because of nonpayment of assessments, the right to reinstatement depends 
on the provisions of the contract. Since the right is not absolute, the insurer 
may impose such conditions as it sees fit, not contrary to public policy, on which 
reinstatement may be had. * * * The rule is also laid down that compliance with 
the conditions gives the delinquent an absolute right to reinstatement, if the 
provisions of the contract do not make the reinstatement optional with the officers 
of the company. The provision of the contract in this instance * * * is as follows: 
‘Any person, having once been a member of this company, may be readmitted 
in the discretion of the officers of this association, upon his furnishing them 
satisfactory evidence that he is in good health, and upon his paying to said 
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association all assessments due’ * * * Respondent contends, which was also the 
theory upon which the court below made its order of dismissal, that this pro- 
vision destroys the absolute rights to reinstatement, and makes such reinstate- 
ment optional with the officers of the company in providing that readmission 
shall be in their discretion, and that the evidence of good health shall be such 
as is satisfactory to them, and, that having so sated such discretion is now 
reviewable in the courts; while appellants contend that the word ‘discretion’ 
is to be construed in the sense of judicial discretion, and may be reviewed when 
it appears to have been arbitrarily exercised, as they claim here. While it may 
be difficult to give a satisfactory definition of the term ‘judicial discretion’ 
because of the wide difference of the authorities as to its nature, it may be 
said to be a discretion that is sound and guided by the fixed principles of 
law. (6 Encl.Pl. & Pr. 819.) But, even in cases calling for the exercise of such 
discretion, it will not be reviewed except for its manifest abuse. Such is, we 
believe, the universal rule. Where, however, discretion is vested in a nonjudicial 
body, such as trustees or officers of a corporation, or other public functionaries, 
its exercise does not call for the application of any fixed rules or principles of law, 
and its meaning cannot be so limited nor restricted, since to do so would be to take 
such a discretion away from the body upon which it is conferred and bestow it 
upon some other body and so on ad infinitum, so long as the right of appeal or 
review existed. * * * We do not know the facts operating upon the minds of the 
officers of this company, inducing them to exercise their discretion against the 
reinstatement of this applicant, nor why his evidence of good health was not satis- 
factory to them, except as we read the record and find therein facts which might 
have influenced them in arriving at the conclusion they did. * * * In his applica- 
tion for reinstatement he was rated as a first-class risk, ‘except for age and amount 
of stimulants taken.’ Statements as to age and habit as to use of liquors are state- 
ments material to the risk, and, while we do not hold as a matter of law that the 
discrepancies here noted would in themselves be sufficient to avoid the policy or 
to prevent reinstatement, if such question was purely one of law and properly 
submitted to us as such, we cannot say that they would not influence the sound 
judgment and good conscience of an officer of an insurance company in whom 
discretion is vested to pass upon such matters. Neither can we eliminate from 
this contract the fact that this medical examination upon application for reinstate- 
ment must disclose a condition of good health satisfactory, not to the applicant nor 
to the physician conducting the medical examination, but to the officers of this 
company in whom by his contract the applicant had placed the judgment and dis- 
cretion to decide, a decision they must arrive at according to the dictates of their 
own judgment and consciences, and which cannot be controlled or directed by the 
judgment or conscience of others. To hold otherwise would be to destroy that 
element of individuality and personal judgment which must enter into any decision, 
and to substitute for the discretion and satisfaction of one body the discretion 
and satisfaction of other bodies, strangers to the contract and not within its 
contemplation, and making the contract read in effect that reinstatements may be 
had upon the applicant furnishing evidence of reasonably good health, instead of, 
as it does read, ‘in the discretion of the officers of this association, upon his fur- 
nishing them satisfactory evidence that he is in good health.” ” (Italics added.) 
Conway v. Minnesota Mut. Life Ins. Co., 62 Wash. 49, 112 P. 1106, 1108, 40 
L.R.A.N.S., 148. 


Returning now to the subject of the decisive questions involved, they may be 
summed up as follows: First (as contended by appellant), that the phrase “evidence 
or insurability” is ambiguous and that such phrase should be held to mean 
‘evidence of good health”; second (as further contended by appellant), that the 
phrase “satisfactory to the company” is also uncertain and ambiguous, and should 
not he given a meaning. that would permit the company to reject the application 
for reinstatement when, as conceded by respondent, good health was not denied. 


[5-7] ‘No question of public policy or valid statutory regulation is involved. 
The law applicable to the disputed questions is solely the law of contracts, and 
in that connection it is elementary that parties to a contract are entitled to have 
the agreement enforced according to its terms. When, of course, a contract is 
uncertain and ambiguous it becomes the duty of the court to determine, if possible, 
What is intended, but in the absence of such ambiguity and uncertainty, and when 
the contract is in all respects valid. the power of the court is limited to enforcing 
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such contract according to its terms. In that connection it might be appropriately 
observed that: “It is competent for the parties to make whatever contracts they 
may please, so long as there is no fraud or deception or infringement of law. Hence 
the fact that the bargain is a hard one will not deprive it of validity.” Herbert 
v. Lankershim, Cal.Sup., 71 P.2d 220, 253. 

|8, 9] With regard to the first decisive question above mentioned, there is no 
merit to the claim that the word “insurability” is ambiguous, unless it be charged 
that the English language is hopelessly inadequate and insufficient to express human 
thoughts. Indeed, the word is so simple—constructed as it is just as hundreds of 
other words are constructed—that its derivation scarcely warrants attention. How- 
ever, to remove any doubt that it is a simple English word, it might be worth while 
to note, by analysis, that it is composed of the verb “insure,” the suffix “able,” which 
converts the verb into an adjective, and the suffix “ity,” which then converts the 
adjective into an abstract noun. The word insure, in Webster’s New International 
Dictionary, Second Edition, is defined as, “to assure against loss by a contingent 
event, on certain stipulated conditions, or at a given rate or premium; to give, take, 
or procure an insurance on or for; to enter into, or carry, a contract of insurance 
on.” The definition of the adjective insurable is given as “capable of being insured 
against loss, damage, death, etc.; proper to be insured: affording a sufficient ground 
for insurance.” The addition of the suffix ity, converting the word insurable from 
an adjective to an abstract noun, is defined as, “quality or condition of being insur- 
able.” Thus it may be seen that a man who is insurable is one who is capable of 
being insured; proper to be insured; or who affords a sufficient ground for insurance 
His insurability would he determined by a consideration, in the abstract, of the 
facts known about him. The word is in general use, and has but one meaning 
which is in no sense technical. Neither by definition nor by rule can its meaning be 
restricted to signify only “good health.” The contracting parties must be assumed 
to know the English language, at least the common words, otherwise the courts 
would be continually called upon to define and interpret words, the definition and 
meaning of which can be found in every authoritative English dictionary. Because 
of the failure of the authorities relied upon by appellant to recognize this simpla 
truth, namely, that the word “insurability” is not ambiguous, the reasoning followed 
in such cases is logically unsound. To assume, as those authorities do assume, 
that the word is ambiguous is to adopt a false premise, and from the standpoint of 
logic, to proceed with argument from a false premise can lead to but one conclusion; 
namely, a conclusion that is logically unsound, The Conway Case, supra, avoids 
this error, as a result of which the reasoning is logical and the conclusion is, there- 
fore, sound. 

[10] The second decisive question above mentioned, namely, that, as contended 
hy appellant, the phrase “satisfactory to the company” is also ambiguous and uncer- 
tain, is subject to the same reasoning. How could the contracting parties have 
reduced their agreement to simpler language, and what words could have expressed 
more clearly what is intended? Conceding, but only for the purpose of analysis, 
that the meaning of the word “insurability” is uncertain, nevertheless the contracting 
parties agreed, as the memorandum of their agreement clearly and unequivocally 
reveals, that the evidence of such “insurability” must be “satisfactory to the com- 
pany.” By agreement of the parties to the contract the right and responsibility ot 
determining the question as to whether the “evidence of insurability” was satis- 
factory, was imposed upon and vested in one of the parties to the agreement. 

[11] As heretofore noted, it is urged by appellant that the phrase “satisfactory 
to the company” does not give the company the right to arbitrarily reject the appl'- 
cation for reinstatement. As to what is “arbitrary” is a matter of opinion. For 
the court to take the position that certain action by a partv to the contract is arbi- 
trary, would be the equivalent of determining what is “satisfactory evidence” of 
insurability. The contract in question clearly provides, as above stated, that what 
shall constitute “satisfactory evidence” is a question for the company to determine 
It is purely a private matter addressed to the discretion of those officers of the 
company charged with the responsibility of determining such question, and is in no 
sense that judicial discretion which appellate courts have the authority to review. 
In the final analysis, whatever the word “insurability” means, the contract provides 
that the evidence thereof must he “satisfactory to the company.” That question 
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terms of the agreement, there is nothing, under the circumstances presented herein, 
for judicial determination. 


12] Appellant’s argument that the doctrine of estoppel applies, is without merit. 
In that connection it should be noted that the denial of the application for reinstate- 
ment terminated the contract. The tentative offer to insure, which was made by 
the company thereafter, was a new offer which the company had the right to make 
on its own terms. It was not an offer to reinstate the lapsed policy, with added 
and different conditions. The insured had the privilege of accepting or rejecting 
the offer and cannot be heard to complain because such offer was not the same as 
the offer upon which the original policy was based. 


It is unnecessary to review the findings of fact and conclusions of law of the 
trial court. The denial by the company of appellant’s application for reinstatement, 
under the circumstances presented by the record, gave rise to no cause of action. 
An objection to the introduction of testimony on the grounds that the complaint 
did not state a cause of action could have heen properly sustained. 

By whatever process the conclusion of the trial court was reached, the judgment 
that followed was in all respects correct, and it therefore should be, and is affirmed 

We concur: York, P. J.: White, J 

WILLIAMS v. WASHINGTON NAT. INS CO. No. 16795. 
Court of Appeal of Louisiana. Orleans. Jan. 10, 1938. 
117 Southern Reporter 809. 
1. VIOLATION OF LAW. 

An insured cannot recover disability benefits on accident policy providing that 
no benefits will be paid for injuries resulting from violation of the law, if insured 
is disabled while engaged in a breach of the criminal laws which has causative 
connection, however slight, with ensuing injury. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

2. ARREST. 

In action on accident policy for disability sustained when insured was shot 
in leg by police officers, evidence that officer shot insured without warning after 
insured had run away to escape unjust attack, contradicted by officers’ testimony 
that insured was forcibly resisting just arrest, held to authorize recovery not- 
withstanding provision precluding recovery if disability was occasioned by violation 
of law. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. PENALTY. 


_ In action on accident policy providing that there could be no recovery for 
disability occasioned in violation of law, police report, indicating that insured 
was injured after he had disturbed the peace, assaulted a police officer, and resisted 
arrest, gave insurer reasonable grounds for resisting liability, and hence insurer 
was not liable under statute for penalties and attorney fees, notwithstanding 
untruthfulness of such report. Act No. 310 of 1910, § 2. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4, PENALTY. , 

The statute authorizing recovery of penalties and attorney fees from insurer 
for delay in payment without reasonable grounds being shown will be strictly 
construed and such penalties not assessed unless insurer’s failure to pay was 
arbitrary and capricious. Act. No. 310 of 1910, § 2. 

(For other cases, see Insurance, Dec. Dio. § 602.) 


\ppeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Judge. 
Action on an accident insurance policy by Thomas Williams against the 


Washington National Insurance Company. From a judgment for plaintiff, defend- 
ant appeals. 


\mended and affirmed. 

Cabral & Graham, of New Orleans, for appellant. 

George M. Brooks, of New Orleans, for appellee. 

McCaxes, Judge. 

On August 18, 1935, the plaintiff, Thomas Williams (colored), was shot in 
the leg by a member of the New Orleans police force. At the time of the accident, 
he was the named assured in a policy of accident insurance issued by the defendant 
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company whereby the latter agreed to pay him $1 for each day he was disabled, 
for a period not exceeding 182 days. He has brought this suit against his insurer 
for the sum of $182 (the maximum amount of its liability on the policy) and, 
additionally, invoking the provisions of Act No. 310 of 1910, seeks the recovery 
of penalties and attorney fees. 


The defendant insurance company admits the issuance of the policy and 
that it was in force at the time the injury was sustained, but it resists liability 
on the ground that plaintiff's disability was occasioned by his violation of law and 
that, consequently, there can be no recovery since the policy contains a provision 
to the effect that no disability benefits will be paid for injuries resulting from a 
breach of the law. It also contends that in no event should it be held liable for 
the penalties and attorney fees. 


_ After hearing the case, the court below rendered judgment in favor of plaintiff 
in the sum of $182, plus a penalty in a like amount, and for attorney fees of $100; 
wherefore this appeal. 


[1] The sole and only point with respect to defendant’s liability for plaintiff's 
injuries is one of fact; that is, whether the plaintiff was shot by the police officer 
as a result of his violation of the law, for it is well established that if the assured, 
in a policy such as this, is disabled while engaged in a breach of the criminal laws, 
which has causative connection, however slight, with the ensuing injury, there can 
be no recovery. See Harbor v. First National Life Ins. Co., La.App., 169 So. 106, 
and cases there cited. 

[2] At the trial below, the defendant produced three police officers, Albert 
Roux, Thomas Fogarty, and Edward Burns, all of whom gave their version of 
the events leading up to the arrest and the subsequent shooting of the plaintiff. 

Officer Roux stated that, at about 3 o’clock on the morning of August 18, 
1935, he, in company with officers Fogarty and Burns, was sitting in a police car 
which was parked on Erato street near Willow street; that he noticed a negro man 
(plaintiff) and woman walking on the other side of the street and that the plaintiff 
was cursing and abusing the woman in a loud voice and using obscene language. 
He says that he and Officer Fogarty immediately got out of the automobile and 
went over to the plaintiff with a view of placing the latter under arrest and charg- 
ing him with disturbing the peace, but that when they attempted to do so, the 
negro resisted and struck him, causing him to fall to the ground. He further asserts 
that the negro broke away and ran toward Willow street; that he pursued him 
to the middle of the block of Derbigny street, where he overtook him in an alleyway 
and ordered him to halt, and that, upon the latter’s failure to obey his command, 
he shot him in the leg. 

Officer Fogarty corroborates the statement of Roux in certain particulars, but 
he contradicts the latter in many others. For instance, he testifies that, at the time 
the two negroes were walking on Erato street, he was not in the police car, 
whereas Roux states that all of the officers were in the parked automobile. Again, 
Fogarty says that, when he noticed the plaintiff and the woman and heard the 
plaintiff cursing and abusing her, he shouted to plaintiff to “stop that cursing boy. 
Shut up and go home and behave yourself,” whereas Roux does not so testify. 
Fogarty says that when he told the plaintiff to shut up, the negro gave him some 
“fancy talk”: that he went over and grabbed him and that when he took hold of 
the plaintiff, the latter exclaimed, “Oh, I didn’t know you were a police officer.” 
He states that he was by himself when the plaintiff was first arrested; that Officer 
Roux subsequently got out of the police car to assist in the arrest and that it 
was then that the negro struck Roux and knocked him down. He further says 
that, as soon as the negro struck Roux and resisted the arrest, he hit him with 
a billy. With respect to this, he testifies as follows: “ * * * T worked on him 
with the billy: I smacked him in the jaw with it, or on the head, and knocked 
him against the side of the car: and by that time Roux had got out and 
we started placing him (the negro) in the car.” 

Fogarty further relates that it was while they were attempting to place the 
negro in the police car that the latter extricated himself and escaped. 

Officer Burns supports the testimony of Roux and Fogarty to the effect that 
the plaintiff had been cursing and using obscene language. 

On the other hand, thg plaintiff's story of the occurrence is as follows: On 
the night of the accident, he had been playing cards at the house of a friend. 
Later, on his way home, he met Rachel Smith and volunteered to accompany her 
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to her house. When they arrived on Erato street, he noticed an automobile parked 
without lights near the corner of Willow street. He says that as he and Rachel 
passed by the automobile some one in the car shouted: “Where you niggers going 
this time of the morning?” He maintains that he did not know who it was 
talking to him and, being under the impression that the occupants of the car 
were negro men, he yelled back, “Who wants to know?” that as soon as he had 
spoken, the officers in the car jumped out and sacked him against the fence of the 
abutting property; that when the officers grabbed hold of him, he said: “I beg 
you all’s pardon. I didn’t know you all was officers. Please don’t do me anything.” 
He further asserts that, notwithstanding his apology, the police officers searched 
him and when they could not find anything on him (except a cigar and a key), 
they proceeded to beat him on his head and face with a billy; that the attack 
upon him was violent, and, fearing for his life, he broke away from his captors, 
ran into an alley on Derbigny street where he hid until he was found hy Officer 
Roux. He charges that Roux fired upon him without warning, and that he made 
no move which would have warranted the officer in believing that he intended to 
do bodily harm to any one. He denies that he was cursing Rachel Smith or 
disturbing the peace at the time he was accosted by the officers, or that he struck 
Officer Roux, and states that he and Rachel were good friends and that he was 
merely accompanying her to her home in an orderly manner. 


Plaintiff’s testimony is corroborated by the evidence of Rachel Smith with 
respect to the fact that he was at no time using obscene language or cursing 
her, or generally disturbing the peace. She also supports his statement in regard 
to the assault and battery by the police officers. 

The judge of the lower court, who saw and heard the witnesses, was apparently 
impressed with the truthfulness of plaintiffs statement and that of his witness, 
Rachel Smith. It is also obvious that he did not believe the story told by the three 
police officers. He accordingly held that the injuries plaintiff received in the 
affray did not result from his violation of law. After careful examination of 
all of the testimony in the case, we are not only unable to discern manifest error 
in the conclusion of our brother below on this question of fact, but are convinced 
that it was eminently correct. 


The evidence is likewise sufficient to sustain the view that Williams was 
disabled for a period of 182 days, and therefore he is entitled to the maximum 
benefits provided for in the policy. 

[3] Finally, we consider whether the trial judge was correct in condemning 
the defendant to pay the plaintiff the penalties and attorney fees provided for by 
Act No. 310 of 1910. The pertinent portion of that act reads: “Payment by such 
companies to the assured shall not be delayed for a longer period than thirty days 
from due notice and proof of disability, without just and reasonable grounds such 
as to ~ a reasonable and prudent business man on his quard.” (Italics ours.) 
Section 2. 

[4] The police report, upon which the defendant based its conclusions respect- 
ing its liability to plaintiff, shows that the plaintiff, at the time he was shot, was 
disturbing the peace, had assaulted a police officer, and had resisted arrest. It 
afforded to the defendant a just and reasonable ground upon which to resist 
liability. The only way in which the truthfulness of the statements contained 
in the report could be determined was by a trial of the case. Act No. 310 of 
1910, heing a penal statute, will be strictly construed, and the penalties (including 
attorney fees) therein provided for will not be assessed unless it appears that the 
failure of the insurance company to accede to the demand was arbitrary and 
capricious. 

For the reasons assigned, the judgment appealed from is amended by reducing 
the amount of the award in favor of the plaintiff to the sum of $182, and by the 
disallowance of plaintiff’s attorney fees, and, as thus amended, it is affirmed. 
Defendant to pay all costs. 

Amended and affirmed. 
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METROPOLITAN LIFE INS. CO. v. WILLIAMS. No. 32944. 
Supreme Court of Mississippi, Division A. Jan. 31, 1938. 
178 Southern Reporter 477. 
ACCIDENTAL MEANS. 

In action on certificate issued under group accidental death policy, direct evi- 
dence that fatal injury was caused by accidental means was not required, where the 
fact of the injury was clearly shown, but cause of injury could be proved by circum- 
stances, including nature and appearance of injury, the same as any other fact in 
civil or criminal cases. 

(For other cases, see Insurance, Dec. Dig. § 665{5].) 

2. PRESUMPTION. 

Under accidental death policies, where injury appears to have been sustained 
through external and violent means, it is presumed to have been sustained through 
accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. ACCIDENTAL MEANS. 

In action on certificate issued under group accidental death policy which was 
applied for and delivered in Texas, under evidence that insured, a railroad black- 
smith, had small hand abrasion at end of day’s work, that hand became wrinkled at 
place of abrasion and was bleeding, swelling, and turning blue, that injury continued 
to grow worse although continuously treated, that red streaks appeared on insured’s 
arm, necessitating amputation, and that insured died a few days later, whether 
injury was caused by “accidental means” was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. ACCIDENTAL MEANS 

In action on certificate issued under group accidental death policy, jury, to allow 
recovery, was not required to know that injury was caused by accidental means, 
but was only required to believe from preponderance of all facts and circumstances 
in evidence that it was so caused. 

(For other cases, see Insurance, Dec. Dig. § 668]11].) 

5. INFECTION. 

Under Texas law, where insured is injured while performing act which he 
intended to do and in manner intended, but where ultimate result is infection, blood 
poison, and death, such death is caused by “accidental means” within meaning of 
policy insuring against accidental death 

(For other cases, see Insurance, Dec. Dig. § 455.) 

6. CAUSE OF DEATH. a a. 

In action on accident policy containing the usual insuring clause, plaintiff makes 
prima facie case sufficient for jury where it is shown that insured had bodily injury, 
that such injury was sole cause of death, and that injury must necessarily have been 
brought about by being intentionally self- inflicted, intentionally inflicted by another, 
or by accidental means not in the nature of a criminal assault. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. INFECTION. ; 

In action on certificate issued under group accidental death policy which was 
applied for and delivered in Texas, under evidence, including medical testimony 
that septicemia arising from accidental hand abrasion caused insured’s death, and 
not diahetes, which did not require taking of insulin for one year prior to insured’s 
death, and certificate of insured’s attending physician stating that diabetes was a 
secondary cause of death, whether death resulted from abrasion directly and inde- 
pendently of all other causes, as required by policy, was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


8. PROXIMATE CAUSE. 

Under policy insuring against death resulting directly and exclusively of all 
other causes from bodily injuries sustained wholly through accidental means, where 
accident is proximate cause of death and sets in motion or starts latent or dormant 


disease. and such disease merely contributes to death after being so precipitated 
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by accident, disease is not a proximate cause or a contributing cause of death barring 
recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

9, BURDEN OF PROOF. 

In action on certificate issued under group accidental death policy requiring 
that death result from bodily injury cause, directly and independently of all other 
causes, by violent and accidental means, beneficiary had burden of proving that 
injury was caused by accidental means, and that death resulted from injury directly 
and independently of all other causes. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from Circuit Court, Lauderdale County; Arthur G. Busby, Judge. 

Action by Mrs. Mary E. Williams against the Metropolitan Life Insurance 
Company on a certificate issued under a group accidental death policy. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Wells, Wells & Lipscomb and W. R. Newman, Jr., all of Jackson, for appellant. 

M. V. B. Miller, of Meridian, for appellee. 

McGEHEE, Justice. 

On December 1, 1925, the appellant, Metropolitan Life Insurance Company, 
issued to Dawson W. Williams, husband of the appellee, a certificate of insurance 
subject to the terms and conditions of a certain group policy, issued on the same 
date by appellant to the Texas & Pacific Railroad Company for the benefit of certain 
of its railroad shop employees. This certificate and group policy were kept in full 
force and effect in favor of the said Williams, who paid premiums thereon monthly 
until his death on October 4, 1934. The insurance was made payable to the appellee 
as sole beneficiary, and she recovered judgment for the amount thereof; and from 
that judgment this appeal is taken. 

The contingency insured against, and on account of which the recovery is 
sought, is death from bodily injury caused directly and independently of all other 
causes by violent and accidental means, resulting within ninety days from the date 
of the accident. There are certain exceptions for which there is no liability under 
the policy, contained in the clauses of limitation, but none of which are important 
under the issues made by the pleadings, except a limitation which precludes recovery 
where death results from bacterial infection. However, there is expressly excepted 
from this limitation “a septic infection of, and through, a visible wound accidentally 
sustained.” This cause of action is predicated on the theory that the death of the 
insured was caused by a septic infection of such a wound. 

The proof discloses that the insured was employed as a blacksmith for several 
years in the railroad shops of the Texas & Pacific Railroad Company, at Marshall, 
Tex.: that on the 25th day of July, 1934, he was carried to his work by the appellee 
at about 8 o’clock in the morning, and that she returned for him that afternoon 
when he had completed his day’s work at about 4 o'clock when she first observed 
that the fleshy part of the palm of his hand was injured near the little finger, the 
injury consisting of a scratch and breaking of the skin for approximately one-half 
inch in length; that his hand had turned blue, and was swollen; that she immediately 
carried him to the railroad hospital, where his hand was dressed; that he returned 
to his work every day until August 2, 1934, during which time his hand was dressed 
each afternoon after working hours; that his hand was lanced twice on August 2d 
at the hospital, and he was never thereafter able to return to his work: that the 
injury continued to grow worse from its inception, so much so that it became neces- 
sary for the insured to enter the hospital as a regular patient on September 7th: 
that on September 26th there appeared some red streaks on his arm, which extended 
from his hand up nearly to his elbow, with the result that his arm was then ampu- 
tated: and his condition grew steadily worse until his death, a few days thereafter. 
It was further shown that during the time intervening from the date of the injury 
to the death of the insured, his hand abscessed several times, and that it was‘neces- 
sary for it to he lanced on numerous occasions, both in the palm and on top of the 
hand, and at intervals of every four of five days. 

In addition to the testimony of the appellee herself as to all the foregoing 
facts. she introduced a Mr. McAdoo as a witness, who testified that he was 
operating at that time a mercantile business near the railroad shops; that on the 
day of the injury the insured came to his store after he had quit work in the 





1190 The Insurance Law Journal, Vol. 90 { May, 1938 


shops that afternoon and showed the witness his injured hand; that the skin 
of his hand appeared to be wrinkled at the place of the wound; that blood was 
oozing from the wound; and that his hand was swelling and had turned blue. 
Both the witness McAdoo and the appellee testified that the work in which the 
insured was engaged was that of a blacksmith; that he handled heavy pieces of 
iron, such as engine axles and other materials which were hammered and beaten 
out with steam hammers; and that the materials so handled by the insured 
were held by hand with the use of tongs as the steam hammers were being 
operated, the reasonable inference being that these materials were handled with 
the hands alone before and after the use of the steam hammers thereon. 

There was no direct testimony offered by the appellee as to how or by what 
means the insured actually received the injury to his hand; and the case was 
submitted to the jury to Tetamsins from the foregoing facts and circumstances 
(1) as to whether or not the injury was sustained by accidental means, and (2) 
as to whether or not the death of the insured resulted from said injury directly 
and independently of all other causes. No evidence was offered by appellant 
on either of these issues. 


Appellant contends that appellee wholly failed to meet the burden of proof 
inposed upon her by law to establish both of the foregoing facts; and that, 
therefore, appellant was entitled to a peremptory instruction. This is the sole 
question before us for decision. 

It is conceded that the application for the insurance, together with the cer- 
tificate and group policy, was delivered and the contract consummated in the 
state of Texas; and that the law of that state controls as to the construction of 
the contract of insurance here involved, while the procedure, including the 
remedies and rules of evidence, is governed by the law of the forum. 

[1] As to whether the injury to the insured’s hand was caused by accidental 
means, it is not essential that such fact be proved by direct evidence; but where 
the fact of the injury has been clearly shown, the means by which it was caused 
may be proved by circumstances, including the nature and appearance of the 
injury itself, just as any other fact in civil or criminal cases. Garrett v. Inter- 
national Travelers Ass’n Tex.Civ.App., 14 S.W.2d 944, 945, 946; Continental 
Casualty Co. v. Daniels, Miss., 173 So. 302; Jefferson Standard Life Ins. Co. v. 
Jefcoats, 164 Miss. 659, 143 So. 842; Neely v. Provident Life & Accident Ins. 
Co., 322 Pa. 417, 185 A. 784; Martin v. Bankers’ Life Co., 216 Iowa 1022, 250 N.W. 
220: Caldwell v. Iowa State Traveling Men’s Ass’n, 156 Iowa 327, 136 N.W. 678; 
1 C.J. 495; Omberg v. United States Mutual Accident Ass’n, 101 Ky. 303, 40 S.W. 
909, 72 Ain.St.Rep. 413: Meadows v. Pacific Mutual Life Ins. Co., 129 Mo. 76, 31 
S.W. 578, 50 Am.St.Rep. 427; Hornby v. State Life Ins. Co., 106 Neb. 575, 184 
N.W. 84, 18 A.L.R. 106; Mutual Benefit Health & Accident Ass’n v. Basham, 
191 Ark. 679, 87 S.W.2d 583, 584. 

{2] It is true that in the case of Jefferson Standard Life Ins. Co. v. Jefcoats, 
supra, where the direct evidence did not disclose whether the insured met his 
death through accidental means or through suicide, the plaintiff was aided by the 
presumption against suicide. But it is equally true that the rule is well settled 
under numerous authorities construing insurance policies covering death by 
accidental means where an injury appears to have been sustained through 
external and violent means, the injury is presumed to have been sustained through 
accidental means. Federal Life Insurance Co. v. Raley, Tex.Civ.App., 81 S.W.2d 
220; Couch on Insurance, vol. 5, par. 1140; 14 R.C.L. 1239; Cronkhite ‘v. Travelers 
Ins. Co., 75 Wis. 116, 43 N.W. 731, 17 Am.St.Rep. 184, cited in Continental Cas- 
ualty Co. v. Daniels, Miss., 173 So. 302; Cornelius on Accidental Means, pp. 74, 
77, and 79; Preferred Accident Ins. Co. v. Fielding, 35 Colo. 19, 83 P. 1013, 9 
Ann.Cas. 916; Caldwell v. lowa State Traveling Men’s Ass’n, supra. 

[3, 4] As to the rule of evidence and burden of proof in this state, our court 
in the ‘case of Continental Casualty Co. vy. Daniels, supra, upheld the verdict of 
the jury on the issue as to whether an injury had been sustained through acci- 
dental means where the proof only showed that for some time before the day of 
the injury the deceased had appeared in good health, and particularly so on his 
departure in the course of his employment that morning, and where he returned 
to his home that night suffering from a wound located near and to the rear of 
his right ear, and where the wound was of such character as to make it apparent 
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that the injury was the result of external and violent means. It does not appear 
from the record or from the opinion in the Daniels Case that there was any 
direct proof as to how or by what means the deceased received the injury above 
referred to. We find no material distinction between the Daniels Case and the 
case at bar so far as the amount of proof required to show an injury to have 
been received by accidental means is concerned. It is not reasonable to assume 
that such an injury to the insured’s hand could have been intentionally self- 
inflicted, since a person intending to inflict an injury on himself would, ordin- 
arily, have selected a more vital spot for the purpose. Moreover, according to 
the testimony of the witness McAdoo, the skin on the palm of the insured’s 
hand in the present case was wrinkled at the point of injury or wound, from 
which the jury might reasonably infer that his hand was pinched or mashed; 
and it could also be reasonably inferred from all the facts and circumstances 
that he received the injury in performance of the duties of his employment dur- 
ing the day in an accidental manner, rather than that it occurred during the 
noon hour while he was eating his lunch. The jury was not required to know 
that the injury was produced by accidental means, but was only required to 
believe from a preponderance of all the facts and circumstances in evidence that 
it was so caused. 

[5] We are of the opinion that the case of United States Casualty Co. v. 
Malone, 126 Miss. 73, 87 So. 896, relied upon by appellant, is not decisive of the 
question here under consideration. In the Malone Case the insured caused his 
injury by voluntarily rubbing his toe with a towel, and the court expressly stated 
that the proof did not show that the injury was caused by an accident or through 
accidental means. In fact, it affirmatively appeared that there was no element 
of accident involved in that which produced the abrasion on Malone’s toe. The 
abrasion was a natural and probable consequence of his voluntary act. It is 
true that the subsequent infection, which caused the death of Malone was unusual, 
unforeseen, and unexpected; but the jury was not warranted in finding that the 
injury from which the infection arose was caused by accidental means where 
all the facts were to the contrary. However, many authorities from other 
jurisdictions hold that even where the insured is injured while performing an 
act which he intended to do and in the manner intended, but where the ultimate 
result is infection, blood poison, and death, the result is nevertheless occasioned 
by accidental means, since the result is unforeseen, unexpected, and unusual. 
Such has been held in cases decided by the Texas court, such as where a 
person intentionally punctures a pimple on the face, or caused a tooth to be 
extracted, followed by infection and blood poison. Bryant v. Continental Cas- 
ualty Co., 107 Tex. 582, 182 S.W. 673, 678, L.R.A.1916E, 945, Ann.Cas.1918A, 
517: International Travelers Ass’n v_ Bettis, Tex.Civ.App., 52 S.W.2d 1059, 
1061; Francis v. International Travelers Ass’n, Tex.Civ.App., 260 S.W, 938, 
939: United States Mutual Acc. Ass’n v. Barry, 131 U.S. 100, 9 S.Ct. 755, 33 
L.Ed. 60. 


In the Bryant Case, supra, which is the leading Texas case, the death of the 
insured resulted from a sunstroke while he was walking and intentionally 
exposing himself to the heat of the sun in the performance of his duties as 
collector. There the court said: “We decline to recognize as the true rule 
* * * that ‘where an injury occurs as the direct result of intentional acts, it 
is not produced by accidental means”; and, further, that “if in the act which 
precedes the injury, though an intentional act, something unforeseen, unexpected, 
and unusual occurs, which produces the injury, it is accidentally caused.” In 
the Bettis Case, supra, the Texas court thought it was immaterial whether the 
breaking of the wire which injured the insured’s finger was itself accidental, or 
whether Bettis intended to break the wire; that the result of the injury to the 
finger, being unforeseen, unexpected, and not intentional, clearly resulted from 
“external, violent and accidental means” within the express language of the 
policy, in either event. 

Again the Texas court held in the case of Garrett v. International Travelers 
Ass'n, supra, that blood poisoning was received through accidental means where 
the insured had a cold and rubbed his nose with his hand and handkerchief and 
picked and squeezed a pimple thereon with his hand until his nose was raw and 
chafed as a result of the rubbing and picking that he gave it, saving: “We 





1192 The Insurance Law Journal, Vol. 90 | May, 1938 


tink the jury might have reasonably found from the evidence that insured 
infected his nose by rubbing and picking it with his hands and handkerchief; 
that the carbuncular infection resulted from an external force, * * * rather 
than from natural causes,” and that “whether the blood poisoning from which 
insured died was the result of an external force, received through accidental 
means, or was the natural consequence of a pre-existing disease, was a question 
for the determination of the jury.” 

In the case of Lewis v. Ocean Accident & Guarantee Corporation, 224 N.Y. 
18, 120 N.E. 56, 57, 7 A.L.R. 1129, Judge Cardozo, in construing a policy similar 
to the one here involved, said: “‘Probably it is true to say that in the strictest 
sense, and dealing with the region of physical nature, there is no such thing 
as an accident.’ [Citing references.| But our point of view in fixing the 
meaning of this contract must not be that of the scientist. It must be that of 
the average man |Citing references]. Such a man would say that the dire 
result, so tragically out of proportion to its trivial cause, was something unfore- 
seen, unexpected, extraordinary, or unlooked for mishap, and so an accident. 
This test—the one that is applied in the common speech of men—is also the test 
to be applied by courts.” The rules of construction of the term “accidental 
mans,” which should govern the interpretation of contracts of this nature, are 
clearly stated in paragraph 2863a, vol. 5 of Joyce on the Law of Insurance, 2d 
Ed., at page 4952. 

In those jurisdictions where the plaintiff is required to prove not only that 
the result of an injury was unexpected, unforeseen, and unusual, but that an 
element of accident existed in that which produced the injury, the rule is 
nevertheless recognized that the law indulges in the negative presumption that 
the injury was not intentionally self-inflicted; and that it was not intentionally 
inflicted upon the insured by another person, since that would be a violation 
of the law, leaving by elimination, the only remaining, but affirmative, pre- 
sumption, that where there is no evidence to the contrary an injury which 
appears from its character to have been inflicted by external and violent means 
has been caused by accidental means. 

[6] This rule is stated by Cornelius on Accidental Means, at p. 77, as 
follows: “The plaintiff under an accident policy containing the usual insuring 
ciause has made out a prima facie case sufficient to go to the jury when it has 
been shown that the insured had a bodily injury and that such an injury was 
the sole cause of death, whenever the circumstances are such that the injury 
must necessarily have been brought about in one of three ways, namely, by 
being intentionally self-inflicted, by being intentionally inflicted upon the insured 
by another, or by accidental means not in the nature of a criminal assault.” 

|7] On the question of whether or not the insured met his death as the 
result of a bodily injury, caused directly and independently of all other causes, 
by violent and accidental means, the appellee introduced Dr. T. G. Cleveland, 
ot Meridian, Miss., who testified, in substance, under hypothetical questions 
as an expert, that, from the history of the case, including the subsequent 
developments resulting in the death of the insured, hereinbefore set forth in 
the testimony of the appellee, and the further fact that although the insured 
had suffered to some extent from diabetes for nearly three years prior to his 
death, he had been able to perform hard manual labor without the loss of a 
day’s time during the two years immediately preceding the date of the injury. 
and that the diabetic condition had not been sufficiently serious to require the 
taking of insulin within a year prior to the date of his death, it was his opinion 
that the insured died from blood poison, otherwise known as septicemia; that 
septicemia is caused by virulent and septic germs entering the blood stream 
through a wound or other lesion on the skin; that septicemia is a form of 
toxemia, although toxemia may be due to other toxins in the blood than those 
caused by infection, or septicemia; that there was nothing inconsistent in the 
report to the appellant made by the attending physician, and introduced in 
evidence by appellee, to the effect that the cause of death was “toxemia fol- 
lowing multiple abscesses on the insured’s right hand, and the amputation of 
his arm,” when compared with the testimony of Dr. Cleveland himself to the 
effect that the infection of the hand at the point of injury resulted in septicemia 
or blood poison, a form of toxemia; that abscesses are always produced by 
an infection or septicemia, but not necessarily by toxemia, except to the extent 
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that infection and septicemia are included under the broader term of toxemia; 
that, in other words, there may be toxemia without infection or septicemia, 
even though infection and septicemia are one of the many forms of toxemia. 

He further testified that the fact that no insulin had been given to the 
insured prior to his death would indicate that the attending physician did not 
consider that his diabetic illness amounted to anything. It is stated in the 
certificate of the attending physician furnished in connection with the proof 
ef death, that diabetes was a contributory or secondary cause of death, and, 
in effect, that the duration of the cause of death, from the personal knowledge 
of the attending physician, was two years, by which he evidently meant that 
he had known of the patient’s diabetic condition for a period of two years, since 
that which he gave as the principal cause of death had been of only a few weeks’ 
duration at the time he gave the certificate. But Dr. Cleveland testified, in 
effect, that if a physician had treated this injury from its inception to the death 
of the insured, including the lancing of the abscesses and the amputation of 
the arm, with knowledge of the existence of the disease of diabetes, and had 
failed to administer insulin, unless the disease was of a mild form, he would be 
“laying down on his job.” It should not be presumed that the attending 
physician was guilty of negligence or want of reasonable care in his treatment 
of the insured, and we are of the opinion that it was a question for the jury to 
determine whether the death of the insured was caused directly and indepen- 
dently of all other causes by the injury to his hand, followed by its infection 
and blood poison, giving full consideration both to the testimony of Dr. Cleve- 
land and the certificate of the attending physician. The injury to the insured’s 
hand was not mentioned at all in the certificate; nevertheless the evidence 
discloses, and the jury had the right to believe from the undisputed evidence, 
that the attending physician knew about the injury and knew of the progress 
of the infection, the blood poison, which necessitated the amputation of his 
arm and knew that it was the predominant and efficient proximate cause of the 
insured’s death, when he stated in the proof of death that diabetes was the 
contributing or secondary cause thereof. 

In the case of United States Fidelity & Guaranty Co. by Hood, 124 Miss. 
548, 87 So. 115, 119, 15 A.L.R. 605, where a policy of insurance with similar 
provisions was involved, this court, among other things, said: 

“It appears clearly from the testimony of Dr. Gamble that the active 
cause of the death was the accident and that the accident precipitated the other 
troubles; that, had the accident not occurred, death would not have resulted 
for some years. : ; 

“Does the provision of the policy ‘the effects resulting directly and exclu- 
sively of all other causes from bodily injury sustained during the life of this 
policy solely through accidental means’ mean that there can be no recovery if 
there is a latent or dormant disease which becomes active through the agency 
of the accident, and co-operates with the other effects of the accident in bringing 
about death? 

[8] “We think that, if the accident is the proximate cause of the death and 
sets in motion or starts a latent or dormant disease, and such disease merely 
contributes to the death after being so precipitated by the accident, it is not 
a proximate cause of death nor a contributing cause within the meaning of 
the terms of the policy.” , 

And the court further says: “There are numbers of cases, and especially 
cases in the federal court, which hold to the contrary of the doctrines herein 
announced, but we think the authorities cited in support of this opinion adopt 
the true rule. It is not sufficient to defeat the policy that the accident may 
have made some latent disease active, which disease contributed in some degree 
to the death. If the disease was active and of such character and virulence 
as to endanger life apart from the accident, but might not have done so had 
the accident not happened, then that may be said to be a proximate contributing 
cause. The court ought, not to construe a contract so as to defeat rather than 
Promote the purpose of the party in taking out the insurance.” And our 
attention is not called to any cases decided by the Texas court in conflict with 
the rule thus announced, but as supporting this rule see McVeigh vy. International 
lravelers Assurance Co., Tex.Civ.App., 101 S.W.2d 644, 649, and Garrett v. 


International Travelers’ Association, supra. 
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[9] We are of the opinion that it was a question for the jury under all the 
facts and circumstances to determine both the question as to whether the 
injury was caused by accidental means and as to whether death resulted from 
u the injury directly and independently of all other causes; also that the appellee 
met the burden of proof imposed upon her by law on both of these issues. 


Affirmed. 


WHITE v. WASHINGTON NAT. INS. CO. OF CHICAGO, ILL. No. 30141. 
: Supreme Court of Nebraska. Jan. 12, 1938. 
} 277 Northwestern Reporter 69. 

1. BURNING. 


Under accident policy providing for death benefits if insured sustained injuries 
by the burning of any dwelling house, the burning of a dwelling house wholly or 
partly is a condition precedent to liability on insurer’s part. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

2. EVIDENCE. 

In action for death benefits accruing under accident policy providing for death 
benefits if insured sustained injuries by the burning of any dwelling house, cir- 
cumstantial evidence is competent to establish causal connection between burning 
of house and injuries. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. EXPLOSION. 

In action to recover death benefits under accident policy requiring that insured 
be injured by the burning of a dwelling house, whether insured, who sustained 
fatal injuries when explosion occurred while he was heating a can of paint remover 
in kitchen, resulting in damage to kitchen and contents, was injured by the burning 
of a dwelling house within policy or by the explosion and fire resulting therefrom, 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. 


1. A plaintiff suing for death benefits under an accident policy limiting the 
recovery to injuries sustained “by the burning of any * * * dwelling-house * * * 
in which the insured shall be at the beginning of such fire” must prove that the 
injuries resulted from the burning of the building itself. 

2. In such a case, the fact that the injuries resulted from the burning of 
a dwelling-house may be established by circumstantial evidence. 

3. In an action on such a policy, where there is evidence that a dwelling-house 
was partially destroyed by a fire following an explosion, and deceased in his 
escape from the building received burns which subsequently caused his death, 
there being no direct evidence of how deceased became afire, the question whether 
the injuries were sustained by reason of the burning of the dwelling-house or 
otherwise is for the jury. 

Appeal from District Court, Douglas County: Leslie, Judge. 

‘Action by Winifred White against the Washington National Insurance Com- 
pany of Chicago, Ill., to recover benefits accruing under an accident policy for the 
death of the assured. There was a judgment for plaintiff, and, from an order 
overruling its motion for a new trial, defendant appeals. 

Judgment affirrned. 

Brogan, Ellick, Shoemaker & Fitzgerald, of Omaha, for appellant. 

Brome & Thomas and Robert Smith, all of Omaha, for appellee. 

Heard before Goss, C. J., and Eberly, Day, Paine, Carter, 
TIJ., and Munday, District Judge. 

Carter, Justice. 


This is an action bv the beneficiary under an accident insurance policy_to 
recover benefits accruing on account of the death of her son, the assured. The 
verdict of the jury was for the plaintiff in the sum of $1,500 and judgment was 
— thereon. From the overruling of its motion for a new trial, the defendant 
appeals 


The policy provides for the benefits of which this action was brought if the 
insured shall sustain injuries as described in the insuring clause and such injuries 
shall be sustained: “(c) By the burning of any * * * dwelling-house * * * in which 


































and Messmore 











0141, 


uries 
ly or 


leath 
cir- 
ring 


ured 
lined 
over 
ning 
rom, 


Acc.] White v. Washington Nat. Ins. Co. of Chicago, Il. 1195 


the insured shall be at the beginning of such fire, and is burned by such fire or 
suffocated by the smoke therefrom.” 

The evidence discloses that John Andrew Lowe, the insured, was heating a 
can of paint remover in the kitchen of the Martha Taylor Smith home when an 
explosion occurred. The kitchen was in flames immediately and resulted in 
considerable damage to the room and contents before the fire was extinguished. 
The insured escaped from the room but was so badly burned that he died the 
next morning. lara Bell Jones, a maid employed in the Smith home, was in 
the kitchen at the time the explosion happened. She testifies that she was getting 
a drink of water at the time and had her back turned to the stove when the 
explosion took place. She did not see the insured at the time of or following 
the explosion until he was taken from the house. She first noticed that her cloth- 
ing was afire and ran upstairs where she succeeded in putting out the fire in her 
clothing. It is quite evident from her testimony that she was so excited at the 
time that she remembers very little of what happened after the explosion occurred. 
All of the other evidence, other than that there was an explosion followed imme- 
diately by a fire, is circumstantial. Defendant contends that this evidence is 
insufficient to sustain the jury’s finding that insured was injured “by the burning 
of any * * * dwelling-house” and that he was in fact injured by the explosion 
and the fire resulting therefrom. 


[1] The use of the words “by the burning of any * * * dwelling-house * * * 
in which the insured shall be at the beginning of such fire” unmistakably requires 
the burning of a dwelling-house, either in whole or in part, as a condition precedent 
to liability on the part of the insurer. The evidence in this case shows that the 
building as well as the contents was badly damaged by fire. The doors, windows 
and casings were all burned and charred. The description given by the witnesses 
indicates that the whole kitchen was in flames. The only question remaining is 
whether there was any evidence of a substantial nature tending to prove that the 
insured sustained his injuries by reason of the burning of a dwelling-house sufficient 
to justify the submission of the case to the jury. 

[2] There is no evidence in the record as to the exact time the insured got 
afire. No one is able to testify that the explosion produced the fire that burned 
him because no one saw it. Circumstantial evidence is of course competent to 
establish the causal connection between the burning of the building and the injuries 
suffered by the insured. 

In Hiatt v. Travelers Ins. Co., 197 Iowa 153, 197 N.W. 3, 5, 33 A.L.R. 655, 
the court said: 

“The inflammable portions of the building in question were on fire, and were 
burned. ‘The doorway and casings around the door were all in flames and burn- 
ing. He had to crouch down to get out, and the flames from the door and casings 
would touch as he (Hiatt) came through. The doorway was all blazing. As he 
crouched through the doorway the flames licked down and came across his body. 
The flames went against his body—the whole body.’ There is no dispute in the 
evidence that the doorway was all ablaze as Hiatt made his exit from the building. 

“Was it for the trial court to say whether the injuries to the plaintiff were 
caused by the burning of the gasoline through the explosion, or the burning of 
the contents of the building, or by the burning of the building? Would reasonable 
minds differ under the evidence of this case? Here we have a fire shown, a fire 
touching and enveloping the body of the insured. No one testifies that fire touched 
the hody of decedent in any other manner, except it may be inferred from the 
circumstances that his clothing caught fire while passing between the cars. It 
may not be said that there was no causal connection between the burning of the 
building and the injuries causing the death of the decedent. We find testimony 
hearing on the question at issue, and there was room for fair-minded men to conclude 
from the proofs offered by plaintiff that the burning of the building was an operat- 
ing agency in bringing about a result which is alleged as a basis of recovery.” 

_ _ Ina similar case the Minnesota court, after reciting the facts, said: “While 
it is somewhat vague and uncertain as to just what portion of the building was 
burned, and the extent of the burning, it is nevertheless apparent that there was 
a general conflagration of considerable dimensions, and we cannot say that there 
was no evidence of the burning of the building. Under the instruction given, the 
verdict implies a finding that Mrs. Kleis’ death was caused by the burning of the 
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building while she was therein, and we cannot say that there was no evidence to 
sustain this finding.” Kleis v. Travelers Ins. Co., 118 Minn. 422, 136 N.W. 1101, 
1102. 

In Commercial Casualty Ins. Co. v. Adkisson, 152 Okl. 216, 4 P.2d 50, the 
court in a similar case said: “In an action on accident policy providing for triple 
indemnity, if the insured receives fatal injuries ‘in consequence of the burning of 
any hotel while the insured is therein,’ where deceased was in her room, an 
explosion occurred therein, the bedding, clothing, and woodwork of said room in 
said hotel became on fire, and deceased ran into the hall of said hotel in flames, 
it is a question of fact for the jury to pass on from the evidence and all inferences 
or conclusions which may be reasonably and logically drawn therefrom as to 
whether deceased caught fire from the burning of said hotel or from other causes, 
under proper instructions of the court.” 


In Curran v. National Life Ins. Co., 251 Pa. 420, 96 A. 1041, 1044, the court 
in a like case said: “To hold as matter of law that plaintiff failed to prove sufficient 
facts to take the case to the jury would prevent recovery in most cases of 
this kind, because. of the difficulty of proving the origin of the fire, thus imposing 
on the policy holder a burden not contemplated by the contract. Defendant insured 
against bodily injury sustained through ‘the burning of a building while the bene- 
ficiary is therein.’ The burning of the building and the presence of the beneficiary 
therein is conceded, the only question being as to the manner in which the fire 
was communicated to the insured, the proof as to this being purely circumstantial. 
‘In a question of circumstantial evidence the proof derived from the circumstances 
is a question of natural presumption, and is to be found by the jury. The strength 
of this proof depends on the probability resuiting from the facts. The presumption 
thus arising, being a natural one, is to be determined necessarily by the jury, and 
not by the court. It is the right of the party to have this submitted to the jury, 
unless it be so weak and inconclusive that, as a matter of law, no probability of 
fact can be drawn from the combined circumstances. If in such a case as this 
we say that all the combined circumstances afford no evidence, we take from the 
party the right of trial by jury, a right of the utmost importance in a matter 
in which the natural instinct and judgment of men are the legal and constitutional 
right of a party.’ Brown v. Schock, 77 Pa. 471, 479. Defendant’s rights were 
carefully and amply safeguarded in the charge, and the question was for the jury. 
Taylor v. General Accident Assurance Corporation, 208 Pa. 439, 57 A. 830; Hill 
v. Central Accident Ins. Co., 209 Pa. 632, 59 A. 262.” 

Also, in A®tna Life Ins. Co. v. Smith, 5 Cir., 19 F.2d 140, 141, the court 
stated: “The evidence failed to show that the death of the insured was caused 
by the explosion of gasoline. It is conjectural how much gasoline was left in 
the bucket, as the insured had been cleaning parts of his automobile with it for 
ceveral hours. He was alive after that explosion, and might have continued to 
live if he could have escaped from the garage without going through the flames 
that came up from the burning floor. Those flames were of sufficient size and 
intensity, and covered enough space along the narrow passageway to the door, 
to be the efficient cause of death. The conclusion is that it 
submit the case to the jury.” 

Other cases supporting the contention of plaintiff are Messervey v. Standard 
Accident Ins. Co., 2 Cir., 58 F.2d 186; Wilkinson v. 4&tna Life Ins. Co., 240 TI 
205, 88 N.E. 550, 25 L.R.A.,N.S., 1256, 130 Am.St.Rep. 269. 

[3] We have examined the authorities cited by defendant and _ find that they 
do not support the contention of the insurance company under the facts involved 
in this case. We are of the opinion that the trial court properly submitted this 
case to the jury under the authorities hereinbefore cited. The judgment is affirmed. 


was not error to 


LEFFLER v. 2ZTNA LIFE INS. CO. No. 8. 
Court of Errors and Appeals of New Jersey. Jan. 26, 1938. 


196 Atlantic Reporter 732, 

1. TOTAL DISABILITY. ; 

In suit for total disability benefits under accident policy, where there was ev!- 

dence which, with inferences reasonably arising therefrom, if believed by jury, 
would have supported finding of total disability, case was one for jury. 

(For other cases, see Insurance, Dec. Dig. § 668] 11].) 
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4, TOTAL DISABILITY. 


In suit for total disability benefits under accident policy providing therefor 
if accidental injury should prevent insured from performing any and every duty 
pertaining to his occupation, and also providing for partial disability benefits, 
charge that test concerning whether insured could recover for total disability was 
not whether he could do part of that job, but that he should be compensated for 
total disability unless he was able to do all of his work, was erroneous. 

(For other case, see Insurance, Dec. Dig. § 669[12].) 

Syllabus by the Court. 

1. Where there is evidence which, with the inferences reasonably arising there- 
from, will, if believed by the jury, support a verdict for the plaintiff, defendant's 
request for a direction of verdict in its behalf is properly denied. 

2. The disposition of a request for a mistrial or for a special instruction to 
the jury upon the injection of some irrelevant incident into a trial is ordinarily 
within the discretion of the court, but the incident may be of such pernicious 
potentiality as to cause the refusal by the court to protect the affected party 
against adverse influence upon the jury to be reversible error; a portion of the 
plaintiff's summation to the jury reviewed and he/d to be of the latter type. 

3. In a suit to recover for total disability on an insurance policy which indem- 
nified against both total and partial disability, the court charged the jury that 
the test as to whether the plaintiff could recover as for total disability “is not 
whether he can do part of that job, but the test is whether he can do all of that 
work and every kind of work pertaining to that job,” he/d not a correct statement 
of the law applicable to a policy provision that liability would arise if the insured 
should be prevented “from performing any and every duty pertaining to his occupa- 
tion.” 

Appeal from Supreme Court. 


_ Suit by Louis Leffler against the Aitna Life Insurance Company to recover 
disability benefits under an accident policy. Judgment for plaintiff, and defendant 
appeals. 

Reversed and remanded. 


Edward A. Markley and Collins & Corbin, all of Jersey City, for appellant. 
Herbert R. Baer, Gerald McLaughlin, and McCarter & English, all of Newark, 
for respondent. 


Casr, Justice. 

The appeal is by the defendant insurance company from a judgment obtained 
by the plaintiff for disability benefits under a policy of accident insurance. The 
action was to recover for alleged total disability produced by bodily injuries 
sustained directly and solely through accidental means independently of all other 
causes. The coverage was contained within part II of the policy. Part II in fs 
entirety is as follows: 

“Weekly Indemnity 


“Total Disability. A. Or, if such injuries, directly and independently of all 
other causes, shall wholly and continuously disable the Insured from date of accident 
and prevent him from performing any and every duty pertaining to his occupation, 
the Company will pay the weekly indemnity hereinafter specified so long as he shall 
live and suffer such disability. 

“Partial Disability. B. Or, if such injuries, directly and independently of all 
other causes, shall continuously disable the Insured from date of accident and 
prevent him from performing one or more important daily duties pertaining to 
his occupation, or for like continuous disability following total disability, the 
Company will pay one-half of the amount per week payable for total disability 
for the period of such partial disability but not exceeding twenty-six consecutive 
weeks. 

“No payment of weekly indemnity shall be made in case of any loss enumerated 
in Part I, except as therein provided.” ‘ 

[1] Appellant’s first point is that the trial court erred in denying its motion 
for a directed verdict in its behalf. We find that there was evidence which, with 
the inferences reasonably arising therefrom, if believed by the jury, would have 
supported a finding of total disability under our cases. Gross v. Commercial 
Casualty Insurance Company of Newark, 90 N.J.L. 594, 101 A. 169, 170; Doherty 





1198 The Insurance Law Journal, Vol. 90 [ May, 1938 


v. American Employers’ Insurance Company, 112 N.J.L. 52, 169 A. 652. Therefore, 
the case was one for the jury. 

The next point on the appeal is that the trial court committed error in the 
admission and exclusion of testimony. We find otherwise. One of the rulings 
here objected to occurred during plaintiff’s cross-examination of defendant’s wit- 
ness O’Mara, an employee of the Travelers Insurance Company. He was asked 
on cross-examination: “Since the trial in the Federal Court of October 23, 1936, 
the Travelers have been paying on their policies, haven’t they?” The Travelers 
Insurance Company was not a party to the cause wherein the witness was being 
examined. The question was not relevant. It was, on motion, overruled. The 
defendant then asked, and was refused, a mistrial because of prejudice. The asking 
of the question was one of a series of incidents wrongfuly injected into the trial 
by plaintiff's attorney, but at this stage the matter was within the discretion of the 
court. There was no error in the ruling. 


[2, 3] Appellant’s third point is that the remarks of plaintiff’s attorney in 
summation were harmful and that the trial court erred in not instructing the jury 
to disregard them and in not granting a mistrial, requests for such judicial rulings 
having been duly made and exceptions to the refusals noted. . In summation plain- 
tiff’s attorney stated to the jury: “You people here now, as a matter of fairness 
and justice, have this old man’s life in your hands today. This is his day in court 
against the Travelers, the AXtna, and the whole gang of them and, as an 
example.—” Here defendant’s counsel interrupted with his objections and motions. 
The objectionable remarks were the culmination of a number of assertions bordering 
close to the line of propriety. The earlier incidents should, at least, have served 
to place the arguing attorney upon guard. 

Plaintiff is sixty-nine years of age. He was the complete owner of a business 
which he organized and over which he placed himself the president and general 
manager. He still holds those offices, but he alleges total incapacity to perform 
the duties thereof. He was injured by a fall as a result of which he uses, in 
walking, except for short distances, a mechanical brace supplemented by canes. 
The only injury is to the leg. The defendant insurer paid total disability benefits 
for a period of fourteen months following the accident, and then discontinued. 
Thereupon plaintiff brought this suit to recover from that time forward. He 
admitted that he could perform some of his duties. The insurer denied total 
disability and denied that plaintiff was disabled from performing those “executive 
duties only” which he had represented in his written application for insurance 
constituted his occupation: and it asserted that a specified bodily disease was a 
contributory factor in producing such disability as existed. Facts and arguments 
were presented pro and con. Thus an issue was framed and a case was presented 
which seem to us to be eminently of the sort our civil courts are designed to deter- 
mine. 

To say that the man’s life, under such circumstances, was in the hands of the 
jury was, to put it mildly, an exaggeration. It was, let us say, a rhetorical over- 
statement, perhaps not serious in itself, the purpose of which was obviously to 
work upon the jury’s sympathies and to make an introduction to the next statement 
which was: “This is his day in court against the Travelers, the Atna, and the 
whole gang of them.” It was the plaintiff's dav in court against the A&tna Insur- 
ance Company, not against the Travelers Insurance Company, not against a gang 
of any kind, not against a regimented conspiracy of vice to outdo virtue, but to 
settle a substantially disputed question of insurance coverage. The suggestion that 
defendant, having undertaken, when plaintiff was sound of limb and body, to 
indemnify him against accidental disability, had now, when his plight was such 
as to put life itself in jeopardy, “ganged” up with other insurance companies, 
similarly obligated, in a concerted attempt to defeat his just claims, if true, would 
inflame almost any fair-minded person with a lively disgust against so mean an 
action: and the further suggestion that this was the jury’s opportunity to take sides 
with the plaintiff against not only the defendant, but also the Travelers and 
whatever other unnamed companies were blindly alluded to as the “gang” was more 
than apt to invoke the hostility which so often is manifested where baneful emotions 
have been aroused. The court’s refusal to adopt any protective measure, even to 
strike out the offensive words, could be interpreted by the jury as giving silent 
support. Perhaps counsel did not intend to stir up resentment on the part of. and 
to arouse the passions of, the jury against the defendant insurance company, hut 
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such a result would follow naturally upon the invective in which he indulged. If 
it did follow, and perhaps it did, then that which was within neither the issues 
nor the proofs, and was not fair comment on either, became a factor in determining 
the verdict. When there is injected into the trial of a cause an element which 
has no place there and which is likely to have the effect of prejudicing the rights 
of one or the other of the litigants, it is the duty of the judge, so far as he 
reasonably can, to avoid such effect. The court’s refusal, on request, to guard 
against pernicious results may be error. Patterson v. Surpless, 107 N.J.L. 305, 
151 A. 754. We think that the defendant was entitled to have one or the other 
of its requests granted, and that the denial was error. 


Appellant’s final point is that the court erred in certain passages of the charge 
to the jury and in refusing to charge defendant’s requests. The first complaint 
under this point is that the court,.in construing the words “executive duties only,” 
as used in the contract, said: “We start with the proposition that a contract of 
insurance must be construed liberally and in favor of the insured where possible.” 
That is not the rule, and it was, we think, unwise for the statement to be made 
to the jury, for, while is was the duty of the court and not of the jury to construe 
the contract, and the court performed that duty, it is unfortunate that immediately 
after the summation which we have heretofore discussed the court should have 
overstated, in plaintiff’s favor, the rule which, after all, was for the guidance of 
the court and not of the jury. The judicial function of a court of law is to 
enforce a contract as it is written. Kupfersmith v. Delaware Insurance Co., 84 
N.J.L. 271, 275, 86 A. 399, 45 L.R.A.,N.S., 847, Ann.Cas.1914C, 1172. It is true 
that in order to uphold a contract of insuraace the policy will be liberally construed 
in favor of the insured, and that where there is an ambiguity in the terms of the 
policy a meaning should be given which is most favorable to the insured, Smith 
vy. Fidelity & Deposit Co., 98 N.J.L. 534, 536, 120 A. 322; but, in the absence of 
ambiguity, contracts of insurance, like other contracts, must be construed according 
to the terms which the parties have used, to be taken and understood in their 
plain, ordinary, and popular sense. Imperial Fire Insurance Co. v. Coos County, 
151 U.S. 452, 14 S.Ct. 379, 38 L.Ed. 231. However, the words were, we think, 
sufficiently ambiguous to deserve construction. The sentence in the charge which 
immediately follows that quoted above is: “The words that are used must not 
be given a forced construction and are to be considered in the light of the usual 
accepted meaning of those words.” That statement was sound law, and inasmuch 
as in the oral presentation it was doubtless understood to be, as it was doubtless 
meant to he, a limitation upon the sentence last preceding, and as the appellant 
makes no point of the court’s actual construction, under this self-imposed limitation, 
of the ambiguous expression, we think that there was no error under the presented 
heading. 


[4] A further subheading under this point, and the last that we deem it nec- 
essary to consider, is that the court erred in charging the jury, on the question of 
whether plaintiff could recover on his claim for total disability, that: “The test 
is not whether he can do part of that job, but the test is whether he can do all 
of that work and every kind of work pertaining to that job.” The leading cases 
in this state on the subject are the Gross and the Doherty Cases, supra. In the 
former decision the policy provision was for total disability if the insured should 
be totally disabled and “wholly and continuously prevented from performing any 
and every kind of business pertaining to his occupation,” etc. Mr. Justice Bergen, 
in writing the opinion, called attention to the proof which tended to show that 
the insured was disabled from performing the principal and major part of his 
occupation and approved the instruction given by the lower court that “the reason- 
able construction to be put upon the language used was, not that he [the insured] 
must he so disabled as to prevent him from doing anything whatsoever pertaining 
to his occupation, but that, if he be so disabled as to prevent him from doing any 
and every kind of business pertaining to his occupation, he was entitled to recover.” 
To say that an insured is not barred from recovery, as for total disability, but 
the fact that he is able to do something pertaining to his occupation is quite 
different from saying that he can recover unless “he can do all of that ‘work 
and every kind of work pertaining to that job.” The shape in which, according 
to our understanding, the Gross Case left that phase of the law was that a man 
insured against total disability, upon becoming disabled from performing a very 
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considerable part of his usual business, is not necessarily barred from recovery 
because he was still able to do certain parts of his work. 

Our comparatively recent decision in the Doherty Case, the opinion wherein 
was written by Mr. Justice Donges, did not alter that trend of legal thought. 
The decision approved a charge below, the words of which, allowing for a slight 
change in the policy language, were those of the Gross Case. 

It will be observed by reference to the policy provision in the case at bar 
that the parties clearly provided for two contingencies; namely, total disability 
and partial disability. We can deduce nothing less from the court’s charge than 
that it is of no consequence that the insured can do part of his work; that unless 
he is able to do all of his work and every kind of work pertaining to his job, 
he should be compensated as for total disability. That is not what the policy says 
and not, so far as we can discern, what it means. Otherwise, what significance 
is to be given that provision for partial disability? The contract should be 
construed as a whole and so, if possible, as to give significance to all of its parts. 
The charge, we think, was erroneous. 

The judgment will be reversed to the end that a venire de novo issue. 

For reversal: The Chancellor, the Chief Justice, Justices Parker, Lloyd, Case, 
Bodine, Donges, Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, 
Rafferty, and Walker,—15. 

For affirmance: None. 

MORUZZI v. FEDERAL LIFE & CASUALTY CO. No. 4320. 
Supreme Court of New Mexico. Jan. 10, 1938. 
75 Pacific Reporter (2d) 320. 
1. SETTLEMENT. 

Where insured who had sustained head injury indorsed check bearing on its 
face statement that it was in full and final compromise settlement of all claims 
against accident insurer for any accidental injury originating theretofore or its 
effects, and on reverse side, under insured’s indorsement, bearing statement that 
check was received in full payment and compromise settlement, release, and dis- 
charge, of any and all claims and all liability of insurer by reason of such injury 
or its effects, release constituted complete defense to suit by beneficiary to recover 
death benefit, where death proximately resulted from head injury, notwithstanding 
amount of check was ridiculously small, considering maximum liability under policy 

(For other cases, see Insurance, Dec. Dig. $ 603.) 

2. CONSTRUCTION. 

It is not province of court to make insurance contract for parties, or to guid 
them in their business affairs 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. RELEASE. 

\ release of liability under accident policy for injury and its effects could 
not be set ‘aside on theory of “mistake” because insured did not know that he was 
going to die as a result of the injury, since unforeseeability is not a “mistake” in 
the legal sense. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

4. RELEASE. 

A release of liability under accident policy for injury or its effects was sup- 
ported by adequate consideration, where insurer made payment at time when neither 
insurer nor insured knew how long insured would be disabled and insurer waived 
its rights to investigate claim, to require further proofs, and to withhold payment 
until 30 days after final proof 

(For other cases, see Insurance, Dec. Dig. § 603.) 

5. RELEASE. 

A release by insured of accident insurer’s liability for effects of injury which 
proved fatal, being binding on insured, was binding on beneficiary, so as to preclude 
recovery of death benefits, especially where policy provided that insured might at 
any time release insurer from all liability then existing or thereafter accruing to 
heneficiary. 

(For other cases, see Insurance, Dec. Dig. $ 603.) 
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6. LAPSE. 

An insured had right to let accident policy lapse for nonpayment of premiums 
and to release insurer from additional liability for injury suffered and its ultimate 
effects, including death, so as to free insurer from liability to beneficiary, regardless 
of beneficiary’s assent. : ran 

(For other cases, see Insurance, Dec. Dig. §§ 349[1], 603.) 

7, RELEASE. 

An accident policy did not contain dual liability, so as to preclude insured from 
binding beneficiary as to death benefit by his release, where policy provided des- 
ignated benefits for specific losses, including loss of life, “or” disability benefits, 
since liability was alternative, rather than dual. ; 

(For other cases, see Insurance, Dec. Dig. § 603.) 

&. CONSIDERATION. 

A consideration sufficient to support insured’s release of liability under accident 
policy is sufficient to support defense of release against suit on policy by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from District Court, Colfax County; F. S. Merriau, Judge pro tempore. 

Action by Santa Moruzzi against the Federal Life & Casualty Company to 
recover death benefit under a policy of accident insurance. Judgment for plaintiff, 
and defendant appeals. 

Reversed and remanded, with directions. 

Crampton & Robertson, of Raton, for appellant. 

Fred J. Federici, of Santa Fé, and Floyd W. Beutler, of Taos, for appellee 

Quincey D. Adams, of Santa Fé, amicus curiz. 


WAHRMAN v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 
Supreme Court, Special Term, New York County. Oct. 27, 1937. 
1 New York Supplement 331. 
1. LAPSE. 


A check given on last day of grace in payment of premium on accident and 
health policy was not an absolute payment of premium and was conditional 
upon its payment by drawee, and hence insurer could declare policy lapsed 
when check was returned unpaid for insufficient funds, notwithstanding insured 
submitted proof that there were sufficient funds in drawee bank to pay the 
check. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

2. WAIVER. 

Insurer’s prior acceptance of checks on last day of grace for payment of 
premiums did not constitute waiver of time of payment so as to render a tender 
of cash payment immediately upon notice of dishonor of check a sufficient 
performance, where all previous checks had been paid when presented. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

3. ESTOPPEL. ; 

A course of conduct on part of insurer in accepting checks for payment of 
three premiums after grace periods did not estop insurer from lapsing policy, 
premium on which was paid by check on last day of grace, which check .was 
returned unpaid. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Action by Henry A. Wahrman against the Equitable Life Assurance Society 
of the United States in which plaintiff sought to have it adjudged that an 
accident and health policy was in full force and effect as a binding insurance 
contract. 

Judgment for defendant. 

Samuel A. Brander, of New York City, for plaintiff. 

Alexander & Green, of New York City, for defendant. 

CHarLEs B. McLAucuHitin, Justice. 

This is an action in which the plaintiff seeks to have it adjudged that an’ 
accident and health policy is in full force and effect as a binding insurance 
Contract. The defense is that the policy lapsed by reason of nonpayment 
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of the premium due on December 29, 1933. It appears that on January 29, 
1934, the last day of grace, the wife of the plaintiff delivered to the teller of 
the defendant his check for the amount of the premium due. A receipt was 
given which provided that it would not be binding until the defendant received 
the actual cash called for by the remittance which in this case meant the 
payment of the check by the bank on which it was drawn. The defendant 
deposited the check and it was returned by the plaintiff’s bank marked not 
sufficient funds. This returned check was received by the defendant on Jan- 
uary 31, 1934, which was after the grace period had expired. The defendant 
immediately returned the check to the plaintiff with notice that the policy had 
lapsed. Subsequently the plaintiff made a tender of the amount of the 
premium. 

[1-3] The plaintiff submitted proof to the effect that there were sufficient 
funds in his bank to pay this check. He claims that the acceptance of checks 
in tender of payment was conditional and that the only requisite for complete 
payment was the fact that there were sufficient funds in his bank to meet it. 
This court holds that the check was not an absolute payment of the premium 
and was conditional upon its payment by the plaintiff’s bank. The defendant 
was justified in standing upon its right and in declaring the policy lapsed when 
the check was returned to it unpaid. It had then only a paper that represented 
no cash and was valueless as payment. The plaintiff also claims that the 
acceptance on former occasions of a check on the last day of grace constituted 
a waiver of time for payment and that therefore the tender of cash payment 
immediately upon notice of dishonor was sufficient performance. The answer 
to that is that there can be no waiver as to returned checks because all the 
previous checks were paid when presented. It is also urged that a course of 
conduct on the part of the defendant in accepting checks after the grace 
period created an estoppel. The facts negative this claim because there are 
only three instances of such an action and it would require more than that 
number under the circumstances to establish a custom, even if we were to 
assume, which is very doubtful, that a court of equity could find an estoppel 
which would in effect hold that the time of payment was not of the essence of 
the insurance contract. The authorities cited by the plaintiff are not con- 
trolling in this state. 

Judgment for the defendant. 


DULBERG v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Court of Appeals of New York. Jan. 18, 1938. 
12 Northeastern Reporter (2d) 554. 
3. COLLECTION. ; ; 7” 

A health and accident insurer was required to exercise reasonable diligence 
in presenting for collection a premium check given near end of grace peri 
and provisionally accepted by insurer, especially where insurer knew importance 
of the time element. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

4 COLLECTION. 

A health and accident policy premium is not an obligation of insured to 
insurer, and its collection cannot be enforced. 

(For other cases, see Insurance, Dec. Dig. § 180.) 

5. PREMIUM PAYMENT. 

The receipt and acceptance for collection of check given near end of grace 
period for health and accident policy premium did not effect payment of 
premium and leave insurer recourse only against drawer of check. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

7. NEGLIGENCE. 

An insurance company may not depend upon a default in which its own 
negligence or wrongful act contributed, and but for which a lapse might not 
have occurred. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 
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9, DELAY. 

Conflicting evidence indicating that health and accident insurer received 
premium check early in morning of either December 22 or Saturday, Decem- 
ber 23, but did not deposit check until next business day, December 26, which 
was date of lapse of policy, and check was not presented for payment to 
drawer’s bank until December 27, and hence was returned unpaid, whereas 
check would have been paid if deposited December 23, jAeld to authorize 
recovery of accidental death and disability benefits on ground that insurer did 
not exercise due diligence in presenting check for payment, which made it 
insurer’s duty to accept subsequent tender of premiums and to keep policy in 
force. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

10. TENDER. 

Where check for health and accident policy premium was tendered just 
before expiration of grace period, but not collected through insurer’s negligence, 
iusurer was bound to accept insured’s subsequent tender of payment of 
premium, and, on insurer’s insistence that policy had lapsed for nonpayment 
of premiums, insured was excused from tendering premium which came due a 
year later. 

(For other cases, see Insurance, Dec. Dig. §§ 360[4], 362.) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action for accidental death benefits on health and accident policy by Dora 
Dulberg, individually, and as administrator of the goods, chattels, and credits 
of Joseph Dulberg, deceased, against the Equitable Life Assurance Society of 
the United States. From a judgment of the Appellate Division, 252 App.Div. 
209, 297 N.Y.S. 166, which reversed on the law a judgment of the Trial Term 
for plaintiff and dismissed the complaint, plaintiff appeals. 

Judgment of the Appellate Division reversed, and judgment of the Trial 
Term affirmed. 

Arthur Levitt, of New York City, for appellant. 

James D. Ewing, of New York City, for respondent. 

Rippey, Judge. 

[1] The defendant issued its policy of health and accident insurance to 
one Joseph Dulberg on November 25, 1921, for a term of twelve months, renew- 
able each year until the insured should reach the age of sixty years for suc- 
cessive terms of twelve months each upon payment by the insured of a premium 
ot $147.80 in advance on each anniversary date of the policy or within thirty- 
one days thereafter. The insured died on June 9, 1935, at the age of forty-eight 
years, as the resylt of an accident suffered on June 4, 1935, between which 
dates he was totally disabled and hospitalized. Dora Dulberg, wife of the 
insured, was named as beneficiary in the policy in the event of accidental 
death. This suit is to recover the amount for which the insured was covered 
by the policy for death caused by accident plus disability allowance less the 
amount of two unpaid premiums which became due, respectively, on November 
25, 1933, and November 25, 1934. Defendant asserts nonliability and resists 
payment on the ground that the policy was not in force at the time of the 
occurrence of the accident and had lapsed afd was canceled for nonpayment of 
the premium which came due on November 25, 1933. Plaintiff recovered in 
the trial court. The Appellate Division reversed upon the law only and dis- 
missed the complaint. Thus the findings of fact made by the trial court were 
not disturbed by the Appellate Division, and are conclusive upon this court if 
there was any evidence, considered in its aspect most favorable to plaintiff, 
to sustain them. 

|2] The insured had paid every premium promptly when due until Novem- 
ber, 1933, and the policy was concededly in force until midnight of December 
4th of that year. To effect a renewal of the policy, the insured prepared a 
check, on December 21, 1933, for $147.80, the amount of the premium due, on 
the Manufacturers Trust Company, 481 Eighth avenue, New York City, payable 
to the order of the defendant. The check was signed by Anna Dulberg and 
Dora Dulberg, respectively the daughter and wife of the insured. At the 
request of the insured, an envelope was addressed to the defendant at its 
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offices, 393 Eighth avenue, New York City. The premium notice and _ the 
check were enclosed in the envelope. Properly sealed and stamped, it was 
deposited in a mail box at Avenue A and East Fifth street, Brooklyn, N. Y,, 
near the home of the insured, at 8 o’clock Thursday evening, December 21, 1933, 
Having been mailed in the same city where it was to be delivered, there is a 
presumption that it was delivered to defendant on the following day. News 
Syndicate Co. v. Gatti Paper Stock Corporation, 256 N.Y. 211, 176 N.E. 169. 

The defendant collected its mail ten times each day at the post office in 
New York City, the first collection being at 8 o’clock each morning. Its 
office was located on one side of the Pennsylvania Railroad Station, while 
the post office was located directly back of the station. As checks were 
received in its mails they were numbered serially, commencing with No. 1. On 
December 22, 1933, defendant received 1,235 checks in the mails. According to 
the usual routine in defendant’s office, all checks received up to 4 P. M. on any 
day were deposited on the day received with the Chase National Bank, 
Pennsylvania Branch. The check in question was received by defendant and 
numbered “69,” indicating that it was received in the first mail of whatever day 
it was received. 

Defendant sought to establish that the check was not, in fact, received until 
Saturday morning, December 23d. All checks received on a Saturday morning 
were put in bundles at the incoming mail desk and put in the safe without being 
sent through defendant’s office to the cashier and deposited in defendant’s bank 
of deposit, which was located in the immediate vicinity of defendant’s office, 
until the next business day, Tuesday, December 26th. 

The check was not deposited by defendant at its bank until Tuesday, 
December 26th, and was not cleared and presented to the Manufacturers Trust 
Company for payment until December 27th. It was returned by the trust 
company to the Chase National Bank on December 27th unpaid with a slip 
attached marked “uncollected funds,” and by the latter bank to defendant on 
December 28th. Defendant thereupon returned the check by mail to the assured 
with a notice that the policy had lapsed for non-payment of premium. The 
dishonored check and notice reached the assured on December 29th. On that 
day he tendered to defendant a certified check for the amount of the premium 
drawn on the Manufacturers Trust Company and signed by Dora and Anna 
Dulberg. Defendant refused to accept the certified check, and on January 5, 
1934, wrote the insured that it refused to reinstate the policy and that it must 
remain lapsed. 

It was conceded that funds were available for payment of the check in the 
account of Dora and Anna Dulberg in the Manufacturers Trust Company at all 
times between December 21st and 2 P. M. on December 26, 1933. There was 
also uncontradicted testimony from which the jury were authorized to find 
that, had the check been deposited by defendant in the Chase National Bank, 
Pennsylvania Branch, for collection on December 22d, it would have been 
presented in usual course for payment at the Manufacturers Trust Company in 
the early morning clearances on December 23d. Had it been put in process of 
collection on December 23d, the date on which defendant claims it received 
the check, it would have been presented to the payee bank before noon of 
December 26th. In either event it would have been paid and the policy would 
not have lapsed. The jury were authorized to find, however, and we must 
presume that they did find, that the check was, in fact, received by defendant 
in the 8 o’clock mail of December 22, 1933, that it was not put in process of 
collection until late in the day of December 26th, so that it was not presented 
to the bank on which it was drawn until December 27th, and that the delay in 
presentation of the check was due to the defendant. The delay was not the 
fault of the insured or due to any act over which he had any control. It was 
not due to the fault of either bank. Except for the delay in presentation there 
would have been no forfeiture of the policy. To some extent, at least, the 
insurance company caused the delay which brought about failure of cash 
payment before the end of the period of grace and the consequent lapse of the 
policy. MB : 

[3-7] Under all the circumstances in this case we think that the insurance 
company was required to exercise reasonable diligence in presenting the check 
for collection. Especially is this so where it knew that the time element was 
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ci such importance. It issued and mailed to Dulberg a receipt for the 
payment of the premium dated prior to the expiration of the time within which 
the premium might be paid. It is true that the receipt provided that payment 
would not be deemed complete unless cash was received. Nevertheless, the 
defendant knew at the time the check was received, and so indicated upon its 
records, the last date on which the premium could be paid to avoid the lapse. 
It is true that the premium for which the check was delivered to the defendant 
was not an obligation of the assured to defendant, and its collection could not 
be enforced. Goodwin v. Massachusetts Mutual Life Ins. Co., 73 N.Y. 480. 
The receipt of the check and its acceptance for collection did not effect the 
payment of the premium and leave the defendant recourse only against the 
drawers of the check. Nevertheless, it received the check as a_ provisional 
payment of the premium for the purpose of keeping the policy in force for 
an additional term of twelve months, and it was required to use due diligence 
in proceeding to collect upon it. Manitoba Mortgage & Investment Co. v. 
Weiss, 18 S.D. 459, 101 N.W. 37, 112 Am.St.Rep, 799, 5 Ann.Cas. 868. Cf. Burk- 
halter v. Second Nat. Bank of Erie, 42 N.Y. 538; Smith v. Miller, 43 N.Y. 171, 
172, 3 Am.Rep. 690; Id., 52 N.Y. 545; First Nat. Bank of Meadville, Pa. v. Fourth 
Nat. Bank of New York, 77 N.Y. 320, 33 Am.Rep. 618. It is a familiar principle 
that “he who prevents a thing being done shall not avail himself of the non- 
performance he has occasioned.” Homer v. Guardian Mut. Life Ins. Co., 67 
N.Y. 478, 481. Neither may an insurance company depend upon a default in 
which its own negligence or wrongful act contributed, and but for which 
a lapse might not have occurred. Whitehead v. New York Life Ins. Co., 102 
N.Y. 143, 156, 6 N.E. 267, 55 Am.Rep. 787; Knickerbocker Life Ins. Co. v. 
Pendleton, 112 U.S. 696, 5 S.Ct. 314, 28 L.Ed. 866. See, also, Smith v. Miller, 
supra. 

18-10] The requirement of reasonable diligence in the presentment of the 
check after its receipt was held by the trial court to be applicable. The trial 
court submitted to the jury the question, “Did the defendant, after receipt of 
the check, act with reasonable diligence under all of the circumstances in 
placing the check in process for collection?” and, upon the jury answering the 
question in the negative, directed a general verdict for the plaintiff. In a case 
where the facts are all ascertained and not in dispute, the question of what is 
due diligence in presenting the check for collection is one of law, but where 
the facts are unsettled and the testimony is conflicting, the question may be 
a mixed one of law and fact which the jury must decide under proper instruc- 
tons of the court as to the law. Cf. Commercial Nat. Bank of Syracuse v. 
Zimmerman, 185 N.Y. 210, 217, 77 N.E. 1020. Here the facts were not all 
ascertained and settled, and the question of due diligence was properly pre- 
sented to the jury for determination. Their finding on that question was not 
disturbed by the Appellate Division, and is conclusive on this court. Smith v. 
Syracuse Improvement Co., 161 N.Y. 484, 55 N.E. 1077; Matter of Keef’s Will, 
164 N.Y. 352, 354, 58 N.E. 117; Murray v. Smith, 224 N.Y. 40, 45, 120 N.E. 60. 
We think the case was properly submitted to the jury, and the verdict was 
justified. Had the defendant exercised due diligence in presenting the check for 
payment, it would have been paid in due course. Under the circumstances, the 
defendant may not take advantage of the default in payment of premium, but 
was required to accept payment tendered by the insured on December 29, 1933, 
in fulfillment of the terms of the policy whereby the policy would have been 
extended for the period from November 25, 1933, to November 25, 1934. The 
insured was excused from tendering the premium which came due on Novem- 
ber 25, 1934, or within thirty-one days thereafter, to make effective an exten- 
sion of the policy for an additional year, because of defendant’s insistence on 
the lapse of the policy for nonpayment of premium and its unwarranted refusal 
to continue the policy in effect. 

The judgment of the Appellate Division should be reversed and that of the 
Trial Term affirmed, with costs in this court and in the Appellate Division. 

Crane, C. J., and Lehman, O’Brien, Hubbs, Loughran, and Finch, JJ., concur. 

Judgment accordingly. li 
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_ ARNSTEIN v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Pennsylvania. Jan. 24, 1938 
196 Atlantic Reporter 491, 
2. DISEASE OR INJURY. 

A defense to action on accident insurance policy that insured’s death resulted 
from combination of accidental injury and diabetes failed, in view of trial judge's 
findings, warranted by ample medical testimony, though contradicted, that diabetes 
did not contribute to death and that insured probably would have died of injury 
alone. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INFECTION. 

Insured’s death from streptococcic septicemia, with which he was infected 
through open wound caused by breaking of blister, which developed on his instep 
as result of too long exposure to rays of heat lamp, used to heal his toe after partial 
removal of ingrown nail, when he fell asleep, was caused by “violent and accidental 
means” within accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4. VIOLENCE. 

The term “violent” in policy insuring against death from bodily injury caused 
by violent and accidental means signifies merely that physical force, however slight, 
is efficient in producing harmful result. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

5. ACCIDENTAL MEANS. 

A means is not accidental within policy insuring against death from injuries 
caused by “accidental means” when employed intentionally, though it produces 
unintended result, but injury produced by something unforeseen, unexpected, and 
unusual in act preceding it results through accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

6. MEDICAL TREATMENT. 

Insured’s death from streptococcic septicemia, with which he was infected 
through open wound, resulting from breaking of blister caused by burn on instep 
by rays of heat lamp being used to heal his toe after partial removal of ingrown 
nail, was not caused by “medical treatment for bodily infirmity” within clause of 
accident insurance policy excluding liability for death so caused, though application 
of rays was for therapeutic purposes and hence constituted “medical treatment” ; 
such treatment not being for “bodily infirmity.” 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

7. INFIRMITY. ie 

The term “bodily infirmity” in accident insurance policy, excluding liability for 
death caused by medical treatment for such infirmity, means condition of settled 
and substantial character materially impairing bodily processes, and does not cover 
minor physical defects and ailments frequently incidents of life, speedily forgotten, 
and not affecting general soundness and healthfulness of system. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal No. 230, January term, 1937, from judgment of Court of Common Pleas 
No. 1, Philadelphia County, December term, 1934, No. 4287; Eugene V. Allesand- 
romi, Judge. ; i 

Action of assumpsit by Nettie Arnstein against the Metropolitan Life Insurance 
Company on an accident insurance policy. From a judgment for plaintiff in the sum 
of $50,400, with interest, defendant appeals. 

Affirmed. “ 

Argued before Schaffer, Maxey, Drew, Linn, Stern, and Barnes, JJ. 

Robert Dechert, Owen B. Rhoads, Carroll R. Wetzel, and Dechert, Smith & 
Clark, all of Philadelphia (Harry Cole Bates, of New York City, of counsel), for 
appellant. é 

ae Milford J. Meyer and Robert M. Bernstein, hoth of Philadelphia, for appellee 

Srern, Justice. 

The policy of accident insurance in this case provided that defendant would pay 
the sum of $20,000 to the beneficiary if. the insured lost his life as the result of 
bodily injuries “caused directly and independently of all other causes by violent and 
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accidental means.” Among the risks excluded was death “caused wholly or partly, 
directly or indirectly, by disease or bodily or mental infirmity or medical or surgical 
treatment therefor. 


Insured had an ingrown toenail. It was partly removed by a chiropodist. In 
order to heal it, insured exposed his foot to the rays of a heat lamp, which he had 
been in the habit of using for therapeutic purposes, usually for five or six minutes 
at atime. On this occasion, however, he fell asleep, so that the exposure continued 
for a much longer time than intended and caused a severe burn on the instep. A 
blister developed, which subsequently broke, resulting in an open and visible wound, 
and septic infection set in. The leg was amputated, but insured died of streptococcic 
septicemia, 

For three years prior to his death insured had suffered from diabetes mellitus. 
When claim was made upon the policy defendant repudiated liability on the ground 
that the death of insured, if not due solely to the diabetes, was at least caused pri- 
marily by it, and not by accidental injury independently of all other causes. By 
consent of the parties the case was heard by the court sitting without a jury, and, 
after a careful consideration of the testimony, the trial judge decided in favor of 
plaintiff and judgment was entered accordingly. 

{1,2] The court found as facts that the diabetes of the insured was kept under 
control by diet and insulin, and would not, in all probability, have prevented him 
from living the normal span of life; that it did not render him more liable to a 
burn or to infection, nor in any way interfere with their treatment; that strep- 
tococcic septicemia is so virulent that it results fatally in 70 to 80 per cent. of cases, 
irrespective of whether the patients are diabetic or nondiabetic; that the infection 
would probably have caused the death of insured even if he had not been diabetic; 
that the only way in which the presence of diabetes might reduce the chances of a 
patient suffering from such an infection would be by reducing his resistance in the 
same way as if he had been physically run down in health; and that diabetes did 
not contribute in any manner to the death of the insured. ; 

Defendant is concluded by these findings of fact, there being competent 
evidence to support them. Anastasi Brothers Corporation v. Pennsylvania Com- 
pany for Insurance on Lives & Granting Annuities, 317 Pa. 319, 176 A. 732; 
Meitner v. Scarborough, 321 Pa. 212, 184 A. 81. Had the death resulted from 
the combination of the injury and the diabetes, and not from the injury alone, 
then, even though the injury were the proximate and the diabetes merely the 
remote cause, there would be no liability under the policy. In view, however, 
of the judge’s findings that the diabetes in no way contributed to the death of 
the insured, and that he probably would have died of the injury alone, the 
attempted defense fails. There was ample medical testimony, even though con- 
tradicted, to warrant the findings. 

[3] Plaintiff contends that because defendant originally resisted only on the 
one ground, it cannot now set up other defenses. McCormick v. Royal Ins. 
Co., 163 Pa. 184, 20 A. 747; Simons v. Safety Mutual Fire Ins. Co., 277 Pa. 200, 
120 A. 822; Janney v. Scranton Life Ins. Co., 315 Pa. 200, 173 A. 819; Couch, 
Cyclopedia of Insurance Law, vol. 8, § 2150, p. 6940. Even if they be considered, 
however, there is no merit in defendant’s arguments that the death of insured 
was not caused by “violent and accidental means,” and that, in any event, it 
was caused by “medical treatment” for “bodily infirmity.” 

_ [4] The term “violent” signifies merely that a physical force, however 
slight, is efficient in producing a harmful result. Paul v. Travelers Ins. Co., 112 
N.Y. 472, 20 N.E. 347, 3 L.R.A. 443, 8 Am.St.Rep. 758; Paist v. Aetna Life Ins. 
Co., D.C., 54 F.2d 393; Thalassinos v. Massachusetts Accident Co., 84 N.H. 261, 
149 A. 512; Lower v. Metropolitan Life Ins. Co., 111 N.J.L. 426, 168 A. 592; 
Lane v. Horn & Hardart Baking Co., 261 Pa. 329, 335, 104 A. 615, 13 A.E.R. 963. 
_ the impact of heat rays blistered and ultimately broke the tissues of the 
oot. 
ts — = addition to being “violent,” the means were also “accidental.” It 
s true that in many jurisdictions, including our own state, a distinction is made 
between accidental injury and injury occasioned by accidental means. Hesse 
v. Travelers Insurance Co., 299 Pa. 125, 129, 149 A. 96: Urian v. Equitable Life 
Assurance Society, 310 Pa. 342, 346, 165 A. 388; Semancik v. Continental Cas- 
ualty Co., 56 Pa.Super. 392, 399, 402: Trau v. Preferred Accident Ins. Co., 
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98 Pa. Super. 89, 94. See Landress v. Phoenix Mutual Life Ins. Co., 291 U.S. 491, 34 
S.Ct. 461, 78 L.Ed. 934, 90 A.L..R. 1382. A means is not accidental when emploved 
intentionally, even though it produces an unintended result. But if, “in the act 
which precedes the injury something unforeseen, unexpected, unusual, occurs, 
which produces the injury, then the injury has resulted * * * through accidental 
means.” United States Mutual Accident Association v. Barry, 131 U.S. 100, 
121, 9 S.Ct. 755, 759, 33 L.Ed. 60. Here the means were employed intentionally 
only up to the time when plaintiff fell asleep. He did not compose himself to 
sleep; the falling asleep was an accident. Thereafter, the exposure of his 
foot to the heat was unintentional and involuntary and the means which pro- 
duced the injury thus became “accidental.” 

[6,7] The clause of the policy excluding liability for injury caused by 
medical treatment for bodily infirmity does not avail defendant. While the 
application of the rays undoubtedly was for therapeutic purposes and therefore 
constituted “medical treatment,” it was not treatment for “bodily infirmity.” 
The latter term in insurance policies has uniformly been construed to mean a 
condition of a settled and substantial character materially impairing the bodily 
processes, and not to cover minor physical defects and ailments which are 
frequent incidents of life, speedily forgotten, and not affecting the general 
soundness and healthfulness of the system. Even a dormant duodenal ulcer 
has been held not to be a disease or bodily infirmity within the meaning of 
those terms in a policy. Silverstein v. Metropolitan Life Insurance Co., 254 
N.Y. 81, 171 N.E. 914. The same has been ruled in regard to burns about the 
ankles, leaving scar tissue. McClure v. World Ins. Co., 126 Neb. 676, 254 N.W. 
393; and to intestinal adhesions resulting from a hernia operation, Druhl v. 
Equitable Life Assurance Society, 56 N.D. 517, 218 N.W. 220, 60 A.L.R. 962. An 
ingrown toenail no more constitutes “bodily infirmity” than would an_ impacted 
tooth. 


Judgment affirmed. 


MACLIN et al. v. CONTINENTAL CASUALTY CO. 
Supreme Court of Tennessee. Jan. 15, 1938. 
111 Southwestern Reporter (2d) 1019. 
INTEREST. 
Under health and accident policy obligating insurer to pay for loss of life 
in manner and to extent thereinafter provided, which excepted “loss” resulting 
from intentional acts, death of insured resulting from intentional shot was not 


covered, since word “loss” applied to both fatal and nonfatal injuries. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

Error to Circuit Court, Shelby County; Harry Adams, Judge. 

Action by Viola Maclin and others against the Continental Casualty Company 
on a pohcy of health and accident insurance, in which the plaintiff was name 
beneficiary. To review an adverse judgment, the plaintiffs bring error. 

Affirmed. ae 

John Galella, Mary Guidi, and Wilfred A. Hearn, all of Memphis, for plaintiffs 
in error. 

Winchester & Bearman, of Memphis, for defendant in error. 

DeHaven, Justice. 

This is an action by Viola Maclin on a policy of health and accident insurance 
issued by the Continental Casualty Company to John Maclin, her husband, wherein 
she was named beneficiary. ; 

The insured was shot by an intentional act on June 12, 1935, and from the 
injury thus received died on the following day. This intentional shooting was 
not committed for the purpose of burglary, or robbery, or while the insured was 
engaged in the performance of any duty of his occupation. 

The case was tried upon a stipulation of facts before the court, without a 
jury, and resulted in a judgment for defendant. Plaintiff has appealed to this 
court and assigned errors. 

Section XI of the policy, in its parts here material, is as follows: 

“This policy does not cover loss resulting * * * (a) * * * + (MH) ***; 
(c) ** * ; (d) * * * : (e) nor does the policy cover loss resulting wholly or 
partly, directly or indirectly (1) * * * : (2) * * * ; (3) if the injury causing 
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the loss results from the intentional act of the Insured or of any other person, 
excepting however assaults committed upon the Insured for the sole purpose of 
burglary or robbery and also excepting assaults incurred by the Insured while 
engaged in the proper performance of the duties of his occupation and provoked 
solely thereby.” 

It is the contention of plaintiff that the words “if the injury causing the loss,” 
in subdivision (3), do not include fatal injuries; hence, it is argued, the fact that 
the insured died as the result of injuries resulting from the intentional act of 
another person cannot preclude a recovery on the policy for his death. 

It is evident, we think, that the “loss” excepted from the coverage of the policy 
has application to both fatal and nonfatal injuries. The obligation assumed by 
the company was “to pay to the Insured, or the Insured’s beneficiary, indemnity 
for loss of life, limb, limbs, sight or time resulting from injury, and loss of time 
from sickness all in the manner and to the extent hereinafter provided.” (Italics 
ours.) In section XI of the policy is set forth the exceptions to the coverage. The 
word “loss” used in the exceptions must be accorded the breadth of meaning 
as is specifically given it in the insuring clause of the contract. 

“Injury” is defined in the policy to mean “bodily injury which is the sole cause 
of the loss and which is effected solely through accidental means while this policy 
is in force.” Whether the injury causing the loss results in death, or in the loss 
of any of the members of the body enumerated in the policy, or loss of time, the 
loss caused by the injury is excluded by the policy if the injury be the result 
of any of the things set forth in the exceptions. 

The policy contains no language which would warrant the segregation of the 
exceptions set forth in subdivision (3) of section XI from the general insuring 
clause of the policy and confining their application solely to nonfatal injuries. The 
loss in the instant case being the result of injuries caused by the intentional act 
of another, no recovery can be had therefor. 

We have examined the principal cases relied on by the parties, but we have 
reached our own conclusion as to the proper construction of the contract with 
reference to the question presented for determination. We think the judgment of 
the trial judge is without error and must, therefore, be affirmed. 

Appellant will pay the costs of the appeal. 
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FIRE 


ST. PAUL FIRE & MARINE INS. CO. v. GARZA COUNTY WAREHOUSE 
ay & MARKETING ASS’N. No. 8486. 
Circuit Court of Appeals, Fifth Circuit. Dec. 9, 1937. 
96 Federal Reporter (2d) 590. 
1. OTHER INSURANCE. 

Provision in fire policy for its avoidance in case of “other insurance” on the 
same property did not prevent such policy from being “other insurance” within 
meaning of term as used in litigated policy which provided that litigated policy 
would not cover any cotton on which the owner had “other insurance.” 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

2. EXCESSIVE INSURANCE. 

In action on fire policy covering cotton held by insured for the account of 
customers in insured’s warehouse, which insurance expressly did not cover 
cotton covered by other insurance except on value in excess of such insurance, 
no recovery for loss of cotton which was insured under another policy could 
be had except that recoverable as “excess insurance,” although the other 
palicy also provided for its avoidance by other insurance, for, as to such other 
policy, the litigated policy was not “other” but merely “excess insurance.” 

(For other cases, see Insurance, Dec. Dig. § 288{1].) 

3. OWNERSHIP. 

Insurance carried by commodity credit corporation on hypothecated cotton 
did not bar recovery on fire policy carried by warehouse owner on same cotton 
which provided that policy did not cover cotton on which the “owner” had 
“other insurance.” 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

5. OWNERSHIP. 

An insurer could not deny liability on fire policy issued to warehouse 
owner on the ground that insurance carried by commodity credit corporation 
on same property as pledgee was “owner's insurance” taken out by corporation 
as agent for insured’s use, where insurance carried by corporation was taken 
out as “pledgee’s insurance” for its own protection. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

6. INTEREST. 

Interest on recovery under a fire policy may be allowed from the date of 
denial of liability. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

7. ESTOPPEL. 

An insurer which issued fire policy on cotton stored in warehouse by 
insured, with knowledge of insurance carried on such cotton by commodity 
credit corporation to which such cotton had been pledged as security for a loan, 
‘with the intention that policy should constitute primary coverage, was estopped 
from denying liability on ground that insurance carried by credit corporation 
constituted “other insurance.” 

(For other cases, see Insurance, Dec. Dig. § 389([4].) 

Appeal from the District Court of the United States for the Northern 
District of Texas; I. Whitfield Davidson, Judge. — 

Action by the Garza County Warehouse & Marketing Association against 
the St. Paul Fire & Marine Insurance Company. Judgment for plaintiff, and 
defendant appeals. 

Reformed, and affirmed as reformed. 

L. E. Elliott, of Dallas, Tex., for appellant. 

Dan MacDougald, of Atlanta, Ga., and Austin Y. Bryan, Jr., of Houston 
Tex., for appellee. 

Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

HutcHeson, Circuit Judge. 

The suit was on a fire policy issued by appellant as insurer to appellee as 
assured, covering cotton held by the assured in trust or on commission, or in 
storage for the account of customers while contained in plaintiff’s warehouse 
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The claim was that, while so covered, cotton there was on January 17, 1936, 
destroyed by fire. i j 

Defendant admitted the making of the contract. It defended on the ground 
that by paragraph 7 of its policy it was provided: “It is understood and agreed 
that this insurance does not cover any cotton on which the owner has other 
insurance which would attach if this insurance had not been issued, except 
on the value, if any, in excess of such insurance”; that the owners of the cotton 
involved, one lot of 35, and one of 119 bales, had had insurance taken out, as 
to the 35 bales by Karbach-Biebers, with the Insurance Company of North 
America, and as to the 119 bales, by Commodity Credit Corporation, with 
Hartford Insurance Company, which would have attached if defendant’s policy 
had not been issued; and that the Hartford Company, the insurance carrier on 
the 119 bales, was prosecuting the suit against defendant in plaintiff’s name. 

Plaintiff in rebuttal asserted of the Hartford policy: (1) That it was one 
insuring against “errors and omissions,” in effect an “excess insurance” policy; 
(2) that it was not owner, but mortgagee insurance, issued for the benefit 
of, and protecting loans made by, Commodity Credit, pledgee; (3) that defend- 
ant, when it issued its policy, knew of the Hartford policy, knew that the 
Commodity Credit had issued instructions requiring warehouses to carry insur- 
ance on all cotton on which it had loans, and had procured a Hartford policy 
protecting itself against errors and omissions; (4) that, knowing these facts, 
it had issued its policy as, and intending it to be, primary insurance; and that, 
having done so, it is now estopped to claim that the Hartford policy is “other 
insurance” within the meaning of the exception. 

In rebuttal as to the 35 bales owned and insured by Karbach-Biebers, plain- 
tiff asserted that the North American policy Karbach carried provided that it 
“should be void to the extent of any other insurance, directly or indirectly 
covering the same property, whether prior to or subsequent in date,” and that 
being conditioned to be void in the event of other insurance, it could fot itself 
be “other insurance” within the meaning of the clause. 

The case was tried to the court without a jury. At the conclusion of the 
evidence the defendant moved for a general judgment, and, in the alternative, 
niade separate motions for judgment as to the Karbach-Biebers cotton and as 
to the Commodity Credit cotton. All of these motions were overruled, and the 
District Judge, upon full findings of fact and law, rendered judgment for the 
plaintiff, with interest from a date sixty days after the loss had occurred. 

This appeal tests whether there was error in denying the plaintiff's general 
motion for judgment, and whether there was any in denying the separate 
motions, 

As to the Karbach-Biebers 35 bales of cotton, this appeal raises only one 
question, whether the provision in its policy, that it would be void if any other 
insurance was taken out, prevented its being within the meaning of clause 7 of 
defendant’s policy, “other insurance which would attach if this insurance had 
not been issued”; whether, in short, defendant’s policy was, as to this cotton, 
primary or excess insurance. 

As to the 119 bales, as to which Commodity Credit Corporation carried 
insurance with the Hartford Company, four questions arise: 4) Whether the 
Hartford policy was “other insurance which would attach if this insurance 
had not been issued”; (2) whether Commodity Credit Corporation was the 
owner of the cotton, so as to make the Hartford policy owner’s insurance; (3) 
whether, if Commodity Credit was not the owner, the insurance was gotten 
by it for owner’s benefit so as to make it owner’s insurance within the exception; 
(4) whether, if the Hartford policy on its face be “other insurance” within the 
meaning of the excepting clause, the facts found by the court as to defendant’s 
knowledge and actions when and after it issued its policy support the finding 
of waiver, and of estoppel to raise this defense. 

Taking up, first, the Karbach-Biebers cotton, we are of the opinion that 
the insurance on it was within the excepting clause “other insurance”; that as 
to it appellant’s policy is not primary, but excess insurance; and that its motion 
for directed verdict as to that cotton should have been granted. 

As to the Commodity Credit cotton, we are of the opposite opinion. We 
think it clear that the Hartford policy on that cotton was not “other insurance” 
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within the meaning of the clause; that Commodity Credit was not the owner 
of the cotton, and that it did not secure the insurance as agent, or for the benefit 
of the owner; and that, whatever the nature of the Hartford policy as to it, that 
policy was not “owner's insurance” within the excepting clause. 

Finally, we think that the facts the record discloses and the court finds makes 
it abundantly clear that the defendant issued its policy with knowledge of the 
existence of the Hartford policy as excess insurance, and intending that its policy 
should constitute primary coverage, and, if it could otherwise have claimed the 
Hartford policy as other insurance within clause 7, it waived that claim, and, by 
its active conduct in the premises, is estopped to claim that it was, in this suit. 

{1, 2] We think appellee’s argument for an affirmance of the judgment, as to 
the Karbach-Biebers cotton (that the provision in the North American policy for 
its avoidance in case of “other insurance” prevents that policy being “other insur- 
ance”), disregards and ignores the language of defendant’s excepting clause 7. 
None in the long list of authorities cited hy appellee supports its argument. No 
case having to do with a clause having the precise language of this one is cited. 
A common-sense construction of it compels the conclusion that defendant's policy 
does not cover as to the Karbach-Biebers cotton except as excess insurance; that it 
is as to the North American policy, not “other” but simply “excess” insurance. 

[3] As to the Commodity Credit Corporation cotton, the matter is entirely 
different. The whole structure of the Hartford policy, the precise clause in it, as 
well as what was actually done by defendant in insuring the Compress cotton, make 
perfectly plain that what the parties were intending to do was to issue defendant's 
policy as primary, Hartford’s, as “Errors and Omissions, and Excess” insurance. 

Defendant’s argument that the Hartford policy is “other insurance” within the 
meaning of clause 7 finds little to base on, when the policy is considered from the 
standpoint of its language alone. It is shown to be wholly without foundation 
when it is considered in the light of the construction defendant placed on it, and 
its acts and conduct in issuing the primary insurance, to which the Hartford was to 
be excess. 

But, if the Hartford policy should be construed to be other insurance, this 
would not avail appellant, for it is not other insurance which “the owner has. 
Its claim that as pledgee the Commodity Credit Corporation is owner will not do. 
Krackau v. Freeman, Tex.Civ.App., 60 S.W.2d 853; City Bank Farmers’ Trust 
Co. v. Bowers, 2 Cir., 68 F.2d 909; Smith v. Blancas, Tex.Civ.App., 87 S.W.2d 
781. , ‘ 

[4] In Arcola Sugar Mills Co. v. Burnham, 5 Cir., 67 F.2d 981, we pointed out 
that, while a pledgee has some of the rights of an owner, he is, until in the manner 
prescribed in the pledge he has become the owner, still a pledgee. 

[5] Nor is defendant in any better case upon its contention that the insurance 
was owner's insurance, because taken out hy Commodity Credit as agent and for 
the use of plaintiff. ; a 

The District Tudge found, upon evidence fully supporting the finding, that the 
Hartford insurance was not owner’s insurance in that sense; that it was pledgee’s 
insurance, taken out by the pledgee, to protect its interest. It is settled law that 
such insurance is not within the prohibition of other insurance by the owner. 
American Eagle Fire Ins. Co. v. Vaughan, 4 Cir. 35 F.2d 147: De Shields v. 
Insurance Co. of North America, 125 S.C. 457, 118 S.E. 817; Clower v. Fidelity- 
Phenix Fire Ins. Co., 220 Mo.App. 1112, 296 S.W. 257; Thompson v. Nat. Fire 
Ins. Co., 48 S.D. 224, 203 N.W. 464: Suetterlein v. Northern Ins. Co., 251 N.Y. 
72, 167 N.E. 176; Commonwealth Ins. Co. v. Evans, Tex.Civ.App., 42 S.W.2d 1088: 
Wolpers v. Globe & Rutgers Fire Ins. Co., Mo.App., 61 S.W.2d 224; American 
Ins. Co. v. Newberry, 215 Ala. 587, 112 So. 195. <= . 

[6] Upon the matter of interest, we think the facts support the District Tudge’s 
findings that on or before the date fixed by him for the running of interest there 
was a denial of liability under the policy within Delaware Underwriters & Ins. 
Co. v. Brock, 109 Tex. 425, 211 S.W. 779. ; ; 

[7] The judgment was right as to the 119 bales of Commodity Credit Cor- 
poration cotton. It was wrong as to the Karbach-Biehers 35 bales. 

[8] As the amount of the Karbach-Biebers recovery is a mere matter of 
calculation, the judgment will be reformed and amended to eliminate the amount 
awarded on account of that cotton, and, as reformed, it will be affirmed. 


‘ 
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ATLANTIC LAND & IMPROVEMENT CO. v. CAREY CITRUS PRODUCTS 
CORPORATION et al. 
Circuit Court of Appeals, Fifth Circuit. Jan. 19, 1938. 
93 Federal Reporter (2d) 930. 
MORTGAGE. 


Under mortgage requiring mortgagor to carry a certain amount of fire insur- 
ance and providing that all policies taken out on property should be assigned 
to and deposited with mortgagee as additional security, where purchaser of mort- 
gaged property assumed mortgagor’s debts and procured two fire policies in 
addition to existing insurance required by mortgage, assignee of mortgage, on 
foreclosure after destruction of insured buildings by fire, had equitable lien upon 
money due on the two additional policies to extent of its interest, notwithstanding 
that they had never been assigned or pledged to it. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

Foster, Circuit Judge dissenting. 

Appeal from the District Court of the United States for the Southern District 
of Florida: Alexander Akerman, Judge. 

Suit by the Atlantic Land & Improvement Company against the Carey Citrus 
Products Corporation and others to foreclose a mortgage on realty and to enforce 
a lien upon the proceeds of two fire insurance policies. From that part of the 
final decree granting foreclosure of the mortgage which dissolved a temporary 
injunction impounding proceeds of the insurance policies, plaintiff appeals. 

Reversed and remanded. 

Paine Kelly, of Tampa, Fla., for appellant. 

FE. C. Johnson and Morris E. White, both of Tampa, Fla., and John R. 
Trinkle, of Plant City, Fla., for appellees. 

Before Foster, Hutcheson, and Holmes, Circuit Judges. 

Houimes, Circuit Judge. 

This suit in equity was filed to foreclose a mortgage on real estate and to 
enforce a lien upon the proceeds of two fire insurance policies. When the suit 
was instituted the issues were complicated, but, before the final decree was entered, 
many allegations of the bill and answer became immaterial by reason of a com- 
promise and a stipulation entered into by the parties. This appeal is only from 
that part of the final decree granting foreclosure of the mortgage which dissolved 
a temporary injunction impounding the proceeds of the insurance policies. The 
controversy is now solely between the appellant, assignee of the mortgage and of 
the indebtedness thereby secured, and the appellee, Carey Citrus Products Cor- 
poration, which acquired the real estate embraced in the mortgage and all of the 
assets of the mortgagor. In consideration of the transfer, said appellee assumed 
said indebtedness and all obligations of the mortgagor under the mortgage. 

It appears that, on October 15, 1930, the mortgage was executed to secure 
the payment of five notes aggregating $19,000. It contained the following provision 
with reference to fire insurance required to be carried by the mortgagor: “Until 
said deht and all other sums secured hereby are fully paid, to keep the buildings 
and improvements on said premises constantly insured against fire in companies 
satisfactory to the Mortgagee for at least Nineteen Thousand Dollars ($19,000) 
and all policies of insurance of whatever nature and of whatever amount taken 
out on the same constantly assigned and pledged to and deposited with the Mort- 
gagee as additional security, with subrogation clause satisfactory to the Mortgagee 
attached to such policy or policies. Full power is hereby conferred on the Mort- 
gagee to settle or compromise claims under all policies and to demand, receive, 
and receipt for all moneys becoming payable thereunder, and to assign all policies 
to anv endorsee of said notes or to the purchaser of the premises at any foreclosure 
or execution sale. In case of loss any insurance money paid shall be applied 
either on the debt or other sums hereby secured or in rebuilding or restoring the 
damaged buildings or improvements as the Mortgagee may elect.” 

On October 15, 1933, pursuant to the above provision, the mortgagor obtained 
four policies of fire insurance aggregating $19,000, to which were attached standard 
mortgage clauses; and there is no controversy over the proceeds of these policies. 
On November 19, 1934, the appellee, Carey Citrus Products Corporation, was 
organized, at which time it purchased all of the assets of the mortgagor, among 
which was the real estate described in the mortgage; and further assumed all 
of the debts and obligations of the mortgagor. 
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On April 18, 1935, said appellee secured in its own name two additional policies 
of fire insurance, aggregating $10,000, on buildings upon land embraced in the 
mortgage. No indorsements in favor of appellant were attached to these policies, 
nor were the policies assigned or pledged. A fire having destroyed the buildings, 
appellee claims that the two additional policies were in excess of the mortgage 
requirements and were taken out solely for its own benefit. The appellant claims 
that appellee stepped into the shoes of the mortgagor, who was required to provide 
fire insurance on the buildings in the sum of at least $19,000, and to assign all 
such insurance of whatever amount to the mortgagee as additional security. The 
lower court, upon final decree, held that the assignee of the mortgagee was confined 
in its remedy to foreclosure of the mortgaged lands, and was not entitled to payment 
of its secured debt out of the insurance funds impounded by the interlocutory 
order of injunction. 


We think appellant is entitled to the relief sought, since said appellee, under 
the provisions of the mortgage, was obligated to assign and pledge to and deposit 
with the mortgagee all insurance taken out by it upon buildings situated on land 
embraced in the mortgage. Said appellee was not a mere purchaser for value. 
It did not simply acquire title to the lands described in the mortgage, but it 
promised to pay all of the debts and assumed all of the obligations of the mort- 
gagor. Among the obligations which said appellee assumed was the promise to 
keep the buildings on the premises constantly insured against fire for at least 
$19,000, and to assign and pledge to and deposit with the mortgagee, as additional 
security, all policies of insurance of whatever nature and of whatever amount. 
Full power was conferred on the mortgagee to assign all policies to any indorsee 
of the notes. In case of loss, the proceeds of the insurance were to be applied 
either on the notes or other sums secured by the mortgage or in restoring the 
buildings as the mortgagee might elect. 

In view of the covenant, we think it is immaterial in this case that the two 
additional policies were not actually assigned or pledged to the mortgagee in 
compliance with the mortgage covenant. Ordinarily, a mortgagee has no right 
to the benefit of such insurance, unless the policy is assigned to him, but where 
the mortgagor is bound by covenant to insure as additional security and to assign 
or pledge to and deposit with the mortgagee all policies of whatever amount, 
the assignee of the indebtedness secured by the mortgage has an equitable lien 
upon the money due on the policies to the extent of his interest. Ezra Wheeler 
et al. v. Factors’ & Traders’ Insurance Company, 101 U.S. 439, 25 L.Ed. 1055; 
American Ice Company v. Eastern Trust & Banking Co., 188 U.S. 626, 23 S.Ct. 432, 
47 L.Ed. 623. 

So much of the decree of the District Court as was appealed from is reversed, 
and the cause is remanded for further proceedings not inconsistent with this 
opinion. 

Reversed. 

Foster, Circuit Judge (dissenting). 

Appellee assumed the obligations of G. A. Carey, Inc., under a mortgage 
executed by that company to Safe Deposit and Trust Company of Baltimore. 
When it acquired the property the obligation of the first-named company to insure 
the buildings covered by the mortgage for at least $19,000 had been performed. In 
that respect there was nothing for appellee to assume. The additional insurance 
of $10,000 was clearly for its own use and benefit. To say that this inured to 
the benefit of the mortgage creditor interpolates something into the mortgage that 
cannot he supported by either the letter of the deed or the intention of the original 
parties to that contract. Clearly, if appellee had not taken out additional insurance, 
appellant would have had no claim against it for damages for failure to comply 
with any obligation assumed under the mortgage. 

For these reasons, I respectfully dissent. 
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HOME INS. CO. v. SHRINER et al. AZETNA INS. CO. v. SAME. 
1 DIV. 923, 925. 
Supreme Court of Alabama. Dec. 2, 1937. 
Rehearing Denied Jan. 13, 1938. 
177 Southern Reporter 890. 
1, ARSON. 

Evidence fie/d not to show that insured caused or procured burning of insured 
property. 

(For other cases, see Insurance, Dec. Dig. § 665|4].) 
2. IRON-SAFE CLAUSE. 

Insugers were not relieved from liability on fire policies on ground of insured’s 
breach of iron-safe clauses by failure to lock securely safe in which he kept his 
books and inventory, where knob was turned only partially, so as not to throw off 
combination entirely, on night of fire, and safe was not opened by turning knob, but 
by prizing it. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

3. IRON-SAFE CLAUSE. 

\ requirement in fire insurance policy that safe in which insured keeps his 
hooks and inventory be fireproof is satisfied by use of safe believed by him to be 
fireproof and of kind commonly sold as such. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

4, CONSTRUCTION. 

A stipulation in fire insurance policy for keeping of insured’s books and inven- 
tories in fireproof safe and their production for use in adjustment of loss by insurer 
is liberally construed in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146]3].) 

5. WARRANTY. 

A stipulation in fire insurance policy for keeping of insured’s books and inven- 
tories in fireproof safe and their production for use in adjustment of loss by insurer 
is promissory warranty in nature of condition subsequent. 

(For other cases, see Insurance, Dec. Dig. §§ 335[4], 544.) 

6. ADJUSTMENT. 

The purpose of stipulation in fire insurance policy for keeping of insured’s 
books and inventories in fireproof safe and their production for use in adjustment 
of loss by insurer is to prevent fraudulent or erroneous claim as to amount of loss 
and aid in adjustment thereof. 

(For other cases, see Insurance, Dec. Dig. §§ 335[4], 544.) 

7. IRON-SAFE CLAUSE. 

\ substantial breach of material provisions of iron-safe clause in fire insurance 
policy by insured relieves insurer from liability in respect to features of policy 
intended to be included in its requirements. 

(For other cases, see Insurance, Dec. Dig. § 335]1].) 

8, NEGLIGENCE. 

Insured is excused from producing books and inventories, burned without his 
fault or negligence when due diligence was being used to comply with requirement 
in fire insurance policy as to keeping them in iron safe, for use in adjusting loss. 

(For other cases, see Insurance, Dec. Dig. § 544.) 

9. NEGLIGENCE. 

Insured, not keeping such books and inventories as were required by fire policy, 
cannot recover thereon, though books kept by him were burned without his fault. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

10. RECORD WARRANTY. 

\ requirement in fire insurance policy that insured keep books and inventories 
must be reasonably construed and applied, and is satisfied if ordinary person, 
familiar with system or method employed, can ascertain from such records of 
business, with reasonable certainty, amount and value of insured property lost in fire. 

(For other cases, see Insurance, Dec. Dig. §335[3].) 
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ll. RECORD WARRANTY. 

Parol evidence is admissible to explain insured’s bookkeeping system and 
identify books relating to his business for purpose of showing whether requirement 
in fire policy as to keeping of books and inventories by him was satisfied. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

12. INVENTORY. 


An “inventory,” required by fire insurance policy to be made by insured store- 
keeper, means list, made by merchant, of goods in his store. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 
13. RECORD WARRANTY. 


Insured, keeping books showing complete day to day record of credit and 
cash sales separately, sufficiently complied with requirement in fire policy that he 
keep books showing purchases and sales for cash and credit. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

14. ADDITIONAL INSURANCE. 

Provisions in fire insurance policies that additional or overinsurance, whether 
valid or not, will avoid them, do not apply to policy which never became effective 
by acceptance or other contract. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

15. OVERINSURANCE., 

The fact that effective fire insurance policy, not void on its face, may be avoided 
by some breach or other matter not so appearing will not prevent forfeiture of 
other policies because of overinsurance. 

(For- other cases, see Insurance, Dec. Dig. § 336[1].) 

16. ADDITIONAL INSURANCE. ; 

The fact that insured made claim after fire for additional insurance under fire 
policy, claimed by him to have been issued by insurance agent in renewal of former 
policy without knowledge of insured, who never paid premiums thereon, is not 
conclusive on insured as to existence of additional insurance invalidating other 
pelicies. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

17, OVERINSURANCE. 

The fact that insured was overinsured at time of fire without his knowledge 
does not bar recovery on fire policies limiting total amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 
18s. CANCELLATION. ; 

A fire insurance policy, canceled by substitution of another policy therefor, does 
not constitute additional insurance invalidating other policies. 

(For other cases, see Insurance, Dec. Dig. § 336[4].) 

19. RENEWAL. ; 

One procuring fire insurance policy shortly before expiration of another 
policy, which insurance agent renewed without authority of insured, who never 
accepted it nor paid or agreed to pay premiums thereon, was not precluded from 
recovering on other policies because of overinsurance, though he claimed additional 
insurance under renewal policy after fire. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

20. SOLE OWNERSHIP. Ve 

Evidence held not to show that another than insured was joint owner 0 
latter’s mercantile business as silent partner of insured in violation of uncondi- 
tional and sole ownership condition in fire policy covering insured’s stock of goods 

(For other cases, see Insurance, Dec. Dig. § 665{3].) 

Appeal from Circuit Court, Baldwin County; F. W. Hare, Judge. 

Suits in equity by the Home Insurance Company, the A2tna Insurance Company, 
and another against C. E. Shriner and others, in which there were cross-bills 
by respondent Shriner. From a decree for respondent cross-complainant, named 
complainants appeal. 

Affirmed. 


- of 
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F. W. Davies and Coleman, Spain, Stewart & Davies, all of Birmingham, for 
appellants. 

Beebe, Hall & Beebe, of Bay Minette, for appellees. 

Foster, Justice. 

This litigation arose out of a fire which occurred on August 4, 1929, at Sum- 
merdale, in Baldwin county, in which a stock of merchandise was completely 
destroyed. The suits were consolidated and removed into equity, resulting in 
a judgment on two policies against the Home Insurance Company, and on one 
policy against the AXtna Insurance Company, and in favor of the Providence- 
Washington Insurance Company. 

The principal of the policies issued by the Home was $3,500, and that of the 
policy issued by the AXtna was $2,500, making the total principal adjudged by 
the court of $6,000 of contracted insurance. The controversy as to the Provi- 
dence-Washington was that it had also an outstanding policy of $2,500, thereby 
increasing the amount over that allowed in the Home and A&tna policies. The 
controversies in respect to the liability of the Home and A&tna are thus 
expressed by their counsel in brief: 

“1, That the property was wilfully burned through the design or procure- 
ment of the assured. 

“2. That the Iron-Safe Clause of the policy had been breached in that the 
assured failed to keep a set of books as required by the policy and failed to 
keep them securely locked in a fireproof safe at night, and as a result thereof, 
said books were totally destroyed by fire and that the assured failed to produce 
his books and records after the fire. 

“3. That at the time of the fire the assured had a total insurance of $8500.00, 
whereas the policy only allowed a total insurance of $6000.00, and by the terms 
and provisions of the policies, all of the policies became null and void on account 
of this fact. 

“4. That the assured was not the sole and unconditional owner of the 
property at the time of the fire, in that the respondent, M. S. Holley, had an 
interest in the insured property.” 

Arson. 

[1] So that the first contention is that insured Shriner procured the stock of 
goods to be voluntarily burned. The evidence shows that Elmer Resmondo and 
Robert Brown, maybe with the help of brothers of Resmondo, set fire to and 
burned the store about 10 o’clock on Sunday night August 4, 1929. They or 
some of them had burglarized the store and carried off a lot of the goods and 
hid them behind an old barn. Elmer and Robert pleaded guilty to the charge, 
and received a sentence. They had been working together at a clearing of land, 
and at spare times stole chickens and pigs and sold liquor. They pleaded guilty 
to stealing and served some time, and both were in prison when they testified 
at different times. Elmer testified that Shriner told him to see one Reynolds at 
Foley, his lawyer, who had a job for him. That he and Brown went to see 
Reynolds, who agreed to give them $25 each to burn up the store pursuant 
to his plans. After the fire they went to Florida, and were brought back and 
put in jail, and found Reynolds in jail on a charge of defrauding or something 
of the sort. Reynolds denied that he had any connection with the matter or 
that he knew or ever met Shriner. He was no lawyer, but a rather smart 
fellow, and turned preacher in jail. 

The boys seem to have first told about it to the solicitor and sheriff without 
implicating Reynolds and Shriner. Later they implicated them as stated above. 

Shriner had been principal of the school, and Elmer was a student before 
Shriner went into this business. Shriner was very clear and emphatic that 
he had never known Reynolds until he saw him in court. (Such was Reynolds’ 
evidence.) Also that he made no such arrangement with him or with Elmer 
about the burning, and had no previous knowledge of it. 

On the night of the fire Shriner was at a drugstore, after the picture show, 
when a man asked him and the druggist to go with them to a church nearby to 
iMvestigate some unusual noise. As they returned, they all saw the smoke about 
the same time. 

a aly see was overwhelming that Shriner had an excellent character, and 
at Eimer Resmondo and Robert Brown were most disreputable and unreliable 
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Their evidence is not corroborated by any other witness nor circumstance. We 
think the evidence does not support the charge that Shriner caused or procured 
the property to be burned. 

Iron-Safe Clause. 

|2] The clause here in question is quoted as follows: 

“1. The assured will take a complete itemized inventory of stock on hand at 
least once in each calendar year and, unless such inventory has been taken 
within twelve calendar months prior to the date of this policy, one shall be taken 
in detail within thirty days of issuance of this policy, or this policy shall be null 
and void from such date, and upon demand of the assured the unearned 
premium from such date shall be returned. 

“2. The assured will keep a set of books, which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales 
and shipments, both for cash and credit, from date of inventory, as provided for 
in first section of this clause, and during the continuance of this policy. 

“3. The assured will keep such books and inventory, and also the last pre- 
ceding inventory, if such has been taken, securely locked in a fireproof safe at 
night, and at all times when the premises mentioned in ‘this policy are not 
actually open for business; or, failing in this, the assured will keep such books 
and inventories in some place not exposed to a fire which would destroy the 
property hereby insured. 

“In the event of failure to produce such set of books and inventories for the 
inspection of this company, this policy shall become null and void, and such 
failure shall constitute a perpetual bar to any recovery thereon.” ; ; 

The evidence shows that Shriner kept in his office in the store an iron sate 
in which he kept his inventories and books and other papers. He did not keep 
money in it overnight, but carried that home with him. The safe was rather 
large, with a heavy outside door, and combination which controlled the operation 
ot the bars and levers which fastened it. Every night, including Saturday 
before the fire, Shriner put in it his books and papers, fastened the bolt, and 
turned the knob partially so as not to throw off the combination entirely, but 
so that it could be moved to one certain number, and then the bars could be 
released. 

The fire originated in an adjoining building, known as a “warehouse,” con- 
nected with the store where the office was situated, and used as a part of the 
business where combustible feed was in store. When Shriner reached the office 
it was full of smoke, and he stumbled on some goods, and saw what appeared 
to be his books or papers pulled out of the safe. The safe was apparently 
broken open by a crowbar, as some of the evidence tends to show. There was 
so much smoke and confusion nothing of consequence was saved from the fire, 
and all the books and papers were consumed, and, of course, could not be 
produced for adjustment of the loss. The policy requires the safe to be securely 
locked. We think this situation shows that it was so. No one could open it 
without knowing the number on which to stop the turn of the knob, without 
prizing or blowing open the door. 

But assuming that an expert could have done so, without prizing it open, it 
was not opened by turning the knob but evidently by prizing it. The manner in 
which the combination was worked had no proximate effect on the manner in which 
it was opened on that occasion. Compare Stovall v. Sterling Fire Ins. Co., 163 La. 
284, 111 So. 707. The burglars evidently prized open the safe looking for money 
and then fired the building to hide their crime. 

[3] rhe requirement that the safe be fireproof is satistied by the use of a safe 
believed by insured to be fireproof, and of the kind commonly sold on the market 
as such. 26 Corpus Juris, 256, note 46; 3 Cooley on Ins. pp. 2832 and 2838; 5 Couch 
Cyc. of Insurance Law, p. 3619. And in our case of Hartford Fire Ins. Co. v. 
Isbell, 218 Ala. 627, 119 So. 834, 836, this court expressed the law applicable to such 
a case as this, as follows: “It appears to be the law that if plaintiff in good faith 
provided an iron safe for the keeping of his books, as the contract of insurance 
required when interpreted as we have indicated (3 Cooley’s Briefs [2d Ed.] pp. 
2802, 2832), the happening of an event beyond the contract of the insured, as, tor 
example, burglars, in the effort to loot the safe, destroy its integrity to the extent 
that it is no longer fireproof, and the goods insured and the books of the business 
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are destroyed, such a happening will not deprive the insured of the protection of 
his policy. Pennsylvania Fire Ins. Co. v. Malone, 217 Ala. 168, 115 So. 156, [56 
A.L.R. 1075].” 


The same principle is declared in the case of Sneed v. British-America Assur. 
Co., 73 Miss. 279, 18 So. 928, 929, as follows: “If, in this very case, the insured’s 
fireproof safe had been blown open by cracksmen, and its money contents stolen, 
and, to cover the crime, or by any agencies resorted to by the burglars, the insured 
property had been set on fire and consumed, whereby the safe, and the books and 
inventories contained in it, had been destroyed by the same fire, would any reason- 
able man hold that the insured would not be excused from producing the books? 
The true rule must be that, ordinarily, the books must be produced, for, ordinarily, 
that would be within the power of the person who had undertaken such production; 
but the complement of this rule must be true also, viz. that an extraordinary and 
unforeseen conjuncture of circumstances, which puts the production of the books 
beyond the reach of the insured, without fault on his part, must relieve from the 
performance of an impossible act.” 

[4] The keeping of books and inventories and their preservation in a fireproof 
safe, and their production for use in adjustment by the insurer, all are features of 
the same requirement, and are for the same purpose. The stipulation is liberally 
construed in favor of insured and against the insurer. London Assur. Corp. v. 
Poole, 212 Ala. 109, 101 So. 831; 5 Couch Cyc. -of Insurance Law, § 1024; Georgia 
Home Ins. Co. v. Allen, 119 Ala. 436, 24 So. 399. 

5] It is a promissory warranty in the nature of a condition subsequent. Lon- 
don Assur. Corp. v. Poole, supra; Chamberlin v. Shawnee Fire Ins. Co., 177 Ala. 
516, 58 So. 267; Fidelity-Phoenix Ins. Co. vy. Williams, 200 Ala. 678, 77 So. 156. 

[6] Its purpose is said to prevent a fraudulent or erroneous claim in amount 
of the loss, and an aid in making adjustment. Pennsylvania Fire Ins. Co. v. Malone, 
217 Ala. 168, 115 So. 156, 56 A.L.R. 1075. 

[7-9] A substantial breach of its material features relieves insurer from lia- 
bility in respect to those features of the policy intended to be included in its require- 
ments. If the books and inventories were burned at a time when due diligence 
was used to comply with the requirement as to keeping them in an iron safe, and 
without the fault or negligence of insured, he would be excused from producing 
them for use in making the adjustment. If no such books and inventories, as is 
required by the policy, were kept, the loss of those which were burned in the fire 
was not the only factor responsible for the non-production of proper books and 
inventories. If they did not exist the warranty was not kept, and the fire was not 
an excuse for such breach. So that under the terms of the policy there can be no 
recovery if the books were not made up as required by it, though such as were 
made were burned without fault of insured. 

[10] The requirement as to books and inventories is to be given a reasonable 
construction and application, and is satisfied if they are such as that an ordinary 
person familiar with the system or method employed can ascertain from such records 
of the business with reasonable certainty the amount and value of the property 
lost which was insured. Pennsylvania Fire Ins. Co. v. Malone, supra; Western 
Assur. Co. v. McGlathery, 115 Ala. 213, 224, 22 So. 104, 67 Am.St.Rep. 26; Fidelity- 
Phoenix Ins. Co. v. Williams, 200 Ala. 678, 77 So. 156; Mississippi Fire Ins. Co. 
v. Perdue, 217 Ala. 292, 116 So. 142, 62 A.L.R. 626; 3 Cooley’s Briefs on Ins. p. 
2821; 5 Couch on Insurance, 3593, § 1032. 


It was held in Hartford Fire Ins. Co. v. Isbell, supra, that if the books show 
the items of credit sales and the amounts collected from cash sales, but not the spe- 
cific goods sold for cash, they were sufficient in that respect. So also in Mississippi 
Fire Ins. Co. v. Perdue, supra, London Assur. Corp. v. Poole, supra. 

[11] Parol evidence is admissible to explain the system employed and identify 
the books relating to the business. Mississippi Fire Ins. Co. v. Perdue, supra; 
Pennsylvania Fire Ins. Co. v. Malone, supra. 

When the records show that an inventory was made, as required, and entry of 
invoices on the books or their preservation showing a general description of the 
goods purchased, and the books show separately credit and cash sales and collections 
made since the inventory, it was held that they sufficiently comply with the policy 
requirement in question, when the credit sales show the articles sold and the name 
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of the purchaser, though the cash sales show neither. London Assur. Corp. vy. 
Poole, supra; 14 R.C.L. 1141, note 2; 3 Cooley’s Briefs on Ins. p. 2823. 

[12] The contract requires that an inventory be made each calendar year, and 
be made in thirty days after the issuance of the policy unless it has been made in 
twelve months before, and the books must show purchases and sales for cash and 
credit, but has no requirement as to invoices. An “inventory” means a list made by 
a merchant of goods in his store. Day v. Home Ins. Co., 177 Ala. 600, 58 So. 549, 
40 LL.R.A.,N.S., 652; Insurance Co, of N.A. v. Williams, 200 Ala. 681, 77 So. 159. 

[13] The evidence shows that Shriner made an inventory the first part of 1929 
in compliance with that feature of the requirement, and kept it in his safe with his 
other books and papers. He also says he kept a set of books showing accounts 
pavable, accounts receivable, and a cashbook, and kept a separate record of credit 
and cash sales. The cash sales did not show the article sold, nor name of the 
purchaser, and were 90 per cent. of all his sales. The credit sales were made on 
slips at the time and carried to the office. Whether they were transcribed to the 
books is not very clear. But in several places it is emphasized that the books showed 
a complete record from day to day, and that the credit and cash sales were kept 
separately. That was sufficient compliance. Taking it all together, the iron-safe 
and book requirement did not relieve the insurers from liability. London Assur. 
Corp. v. Poole, supra. 

Overinsurance. 

The evidence as to overinsurance was that at the time of the fire he had insur- 
ance without question, as follows: 

Home, $1,000, issued October 23, 1928. 

Home, $2,500, issued May 5, 1929. 

Etna, $2,500, issued April 29, 1929. 

The claim of those companies is that their policies limited the total amount of 
insurance to $6,000, and that in addition to them he had another policy with Provi- 
dence-Washington for $2,500, dated April 29, 1929, making a total of $8,500. 

[14,15] The provision in the policies is that additional or overinsurance will 
avoid them whether such additional insurance is valid or not. But that does not 
apply to a policy which has never become effective by acceptance or other contract. 
26 Corpus Juris, 262, § 327. After a policy not void on its face has become effective, 
the fact that it may be avoided by some breach or other matter not so appearing, 
will not prevent the forfeiture of the other policies. Phoenix Ins. Co. v. Copeland, 
90 Ala. 386, 8 So. 48: Ins. Co. of N. A. v. Williams, 200 Ala. 681, 77 So. 159: 26 
Corpus Juris 261. 

[16] The evidence in that connection shows that prior to April 29, 1929, he 
had three policies all written by the Luther agency at Robertsdale. That he had a 
friend named Ebert who went into the insurance business at Foley, and called on 
Shriner and solicited some of his insurance. They saw that the next maturity was 
that of Providence-Washington maturing April 29, 1929, Shriner told Ebert he could 
have that coverage in place of that policy. Luther was notified by Shriner, whether 
hefore or after he executed a renewal does not clearly appear. Perhaps afterward 
it was executed, but before its date of issue. All the policies were burned in the 
fire, but it does not appear whether this policy had been delivered. When it occurred 
he did not know what policies he had as he left it to the agents, who prepared 
proofs in which both the Etna and Providence-Washington were included. He 
made reports and proofs that the latter policy was outstanding, and entered suit on 
it. all in reliance on statements by the agents and his attorneys. But he never paid 
the premiums on it, as he did on the others, and the office record kept by Luther 
shows in the handwriting of his wife that it was canceled. There is some conflict 
as to when this was done. Luther died and his wife did not remember when it was 
done. Shriner is corroborated by Ebert as to the dates and amounts of the two 
policies. ‘There are circumstances which discredit him, but it could be, as he says 
he did not know what the agents had done, since at that season, which was a 
time when he carried his largest stock in the vear, the agents sometimes issued, 
without express orders, additional insurance to last temporarily, and he did not 
know what had been done in that respect, and thought best to he in position t 
claim it if there were such insurance. ; 

This is not wholly inconsistent with his claim that he had not accepted nor 
paid for a renewal of the policy dated April 29th, in the Providence- Washington 
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On the trial there was no effort to obtain a judgment on that policy, and the 
court found that it was not subsisting. Of course if that finding is correct, 
there was no forfeiture, since it would result from the fact that no such policy 
was ever effective. 

The fact that subsequent to the fire Shriner made claim for the additional 
insurance is not conclusive on him. He is very much in the position of insured 
in Cowart v. Capital City Ins. Co., 114 Ala. 356, 22 So. 574, 576, where a policy 
was taken out without the knowledge of insured, but after the fire he made 
proof of loss and claimed payment of the same. The court observed: “It would 
he monstrous to hold, in such case, that his insurance subsequently procured 
was thereby annulled. Nor does the fact that, after the loss, plaintiff, by the 
advice of defendant’s agent, made proof of loss and claimed payment under 
the first policy. The loss had then occurred. The rights of the parties had 
become fixed. The reason of the stipulation against other insurance had ceased. 
Phoenix Insurance Co. v. Boulden, supra [96 Ala. 609, 11 So. 774]. His action in 
that regard exerted, and could exert, no influence on the conduct of the defend- 
ant, in respect of the creation or continuance of the risk, for the policy had 
matured by the loss; it had ceased to be, except for the purpose of collection. 
The moral hazard had ceased to exist. These elements could not be restored 
by ratification. The plaintiff, discovering the existence of the first policy, 
taken out in his name, was put in the position of determining the legal rights 
of the defendant and himself in respect to its collection.” 

{17, 18] If the insured at the time of the fire does not know that he is over- 
insured, is ignorant that he is not carrying his proportion of the loss as agreed 
upon, the fact that there is such unknown to him is not an inducement to him to 
destroy his property, and not within the purpose of the policy requirement. 
Phoenix Ins. Co. v. Boulden, 96 Ala. 609, 614, 11 So. 774. When a policy is issued 
as a substitute for another, which is to be canceled by such substitution, the 
policy to be canceled does not constitute additional insurance. Benedict v. 
Security Ins. Co., 147 App.Div. 810, 133 N.Y.S. 165. 

[19] When April 29th approached, Shriner procured the A®tna policy. He 
did not direct a renewal of the Providence-Washington. But the evidence taken 
all together shows that the agent without his authority executed such a contract, 
but that Shriner never accepted it as such or paid or agreed to pay the premium 
on it. His conduct in respect to it after the fire is not conclusive on him and 
is useful only as a circumstance material on the question of whether he had 
received and accepted the policy. We do not think he had the intention of 
accepting more than $3,500 in the Home and $2,500 in the Aitna prior to the 
occurrence of the fire, and that the policies were not breached on account of 
overinsurance. 

Sole Ownership. 

[20] The policy of appellants contain a stipulation that they shall be void 
“if the interest of insured (in the property) be other than unconditional and 
sole ownership.” ; 

The contention is that N. S. Holley was a silent partner and equally inter- 
ested as such in the stock of goods insured. This claim is denied outright, and 
Holley claims no such interest nor the right to share in the insurance, as a 
beneficial owner, and is not a party plaintiff. 

The only question argued on both sides is one of fact, whether Holley was 
in fact a joint owner by reason of being a silent partner. That is the only one 
we will consider. 

The business had been conducted by H. C. Green, who sold it to Shriner in 
1926. No one else negotiated with him for the purchase or participated: in the 
sale, except Shriner. The total consideration was approximately $9,600. Shriner 
and Holley were close friends and partners in a produce business, not in anv 
manner connected with the mercantile business at any time. Holley lived in 
the home with Shriner and his mother and brother. ‘Other members 
of the family are not stated. Holley was the agent of the railroad which . 
operated there. He and Shriner owned some real estate jointly and Shriner’s 
mother owned the home. 

The evidence is that Shriner borrowed $3,000 from the bank on the mortgage 
security of their jointly owned property with Holley, a comaker. This money 
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was paid on the purchase of the business. Shriner’s mother executed a mortgage 
on her property to Green to secure two notes as a part of the purchase money; 
one for $2,500, and one for $2,700. Shriner paid in cash to Green the balance, 
using in part some of the partnership money of Shriner and Holley. Holley 
testified that it was a loan. The only foundation for the claim that Holley 
furnished any part of the purchase price was his signature to the note and 
mortgage on their joint property to the bank to secure the loan to Shriner of 
$3,000, which he paid Green, and about $1,000 of the partnership funds of the 
produce business. This debt has been paid down to about $2,000 out of the 
business. But the mortgage was finally foreclosed. Payments have also been 
made to Green on the other notes. 

Shriner, Holley and Green testified to the fact that the sale was made to 
Shriner, and that Holley had no interest in the business except that of having 
signed the note and mortgage. Sometimes when not engaged at the depot, 
Holley would help in the store. He lived in the Shriner home, as we have 
said, and his desultory service in the store is not conclusive that he was a 
partner. He has never claimed any direct interest, and his name has never 
been held out by him or Shriner as a partner. There was a general rumor in 
the community that he was interested, and some thought: as a silent partner; 
but such rumors are not sufficient to support a finding that he was a partner. 

It is argued that his partnership interest was silent because the railroad 
company would not countenance it. On the other hand, the evidence is that 
such was probably the reason why he did not become a partner in fact. 

The only evidence to discredit the positive testimony of Shriner and Holley 
that he was not a partner or joint owner was that of the circumstances we have 
related in substance. Holley never received anything out of the business, 
unless it be his board on some sort of arrangement at Shriner’s not explained. 

It is also pointed out that L. T. Rhodes sued Shriner and garnished the 
insurance companies alleging that he and Holley were partners doing business 
as C. E. Shriner, and owed him; and that Shriner’s answer to the cross-bill 
admitted those facts. But it appears that the claim accrued in the produce 
business of which Holley was a partner. At the same time in answering the 
original bill, he and Holley allege that the latter had no interest in the mer- 
cantile business. There is some evidence that the produce business was in the 
rame of Shriner and Holley (page 208), and that the mercantile business was 
solely in the name of C. E. Shriner, although Rhodes sued on his produce 
account as though that business was conducted also in the name of C. E. Shriner. 

Those circumstances are not sufficient to overcome the direct evidence 
which is without conflict that Holley had no financial interest in the mercantile 
business except as he permitted assets jointly owned by him and Shriner to be 
used in buying it, thereby to that extent lending his credit. We think the trial 
court was correct in holding that the conditions of the policy were not broken 
on account of the status of ownership of the business. 

We have considered the other assignments of error, but the foregoing seem 
to be the points mostly relied on. We are not satisfied that there was reversible 


error. 
Affirmed. 
Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


ATLAS ASSUR. CO., LIMITED, OF LONDON, ENGLAND, v. BYRNE. 
3 Div. 230. 
Supreme Court of Alabama. Jan. 20, 1938. 
178 Southern Reporter 451. 
7. APPRAISAL, ; 

An insured was not entitled to have appraisement of destroyed property 
which had been covered by fire policy annulled where appraisement was ex 
parte and in contravention of terms of policy and insured was not a party 
thereto, since appraisement was not binding on insured and would not bar 
recovery of the full loss in an action at law. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Appeal from Circuit Court, Escambia County; F. W. Hare, Judge. 

Bill in equity by Arabelle S. Byrne against the Atlas Assurance Company, 
Limited, of London, England, and others, to reform a fire policy issued by the 
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named defendant and to vacate an appraisement of property covered by policy 
which had been destroyed. From a decree overruling a demurrer to the bill, 
the named respondent appeals. 


Reversed and remanded. 


Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

McMillan & Caffey, of Brewton, for appellee. 

Brown, Justice. 

This appeal is by the defendant, Atlas Assurance Company, Limited, of 
London, England, from an interlocutory decree overruling said defendant's 
demurrers to the bill. 


The bill presents the complainant’s case in two aspects: First, to reform a 
policy contract issued by said defendant, to the complainant and G. S$. Byrne, 
covering a frame dwelling house situated on the southeast quarter of southwest 
quarter of section 28, township 1, north of range 6 East, in Escambia county, 
against loss by fire, by striking from the contract the name of said G. S. Byrne, 
leaving the complainant as the sole person insured; second, to vacate and annul 
an appraisement of the value of the property destroyed. 

The demurrers question the sufficiency of the bill in both of its aspects. 

[1-3] It is well settled that courts of equity will not, in the exercise of 
jurisdiction to reform a contract, declare or establish a contract ite which 
the parties did not enter. American-Traders’ National Bank a al. Hender- 
son, 222 Ala. 426, 133 So. 36; Reeves v. Thompson, 225 Ala. 204, 142 So. 663; 
Henderson v. First National Bank of Birmingham, 229 Ala. 58, 159 So. 212. 

Nor will they reform contracts for a mere mistake of law. However, when 
a writing through mutual mistake of the parties, or mistake of one of the 
parties, and fraud or deception on the part of the other, or mistake of the 
scrivener who drew the contract for the parties, contains substantially more or 
less than the parties intended, or the intention of the parties is not expressed 
“due to inapt language,” it will be reformed to express the true intention of 
the parties. West End S Savings Bank v. Goodwin et al., 223 Ala. 185, 135 So. 161; 
Kinney et al. v. Kinney, 230 Ala. 558, 161 So. 798; Code 1923, § 6825. 

{4] And the rules of good pleading require that the bill state with precision 
the facts constituting the mistake, and showing that the mistake was not wholly 
due to the gross negligence of the complaining party. Pearson v. Dancer et 
al., 144 Ala. 427, 39 So. 474; Burch et ux. v. Driver, 205 Ala. 659, 88 So. 902. 

[5] The facts alleged to sustain the first aspect of the bill, in short, are 
that the complainant was the sole owner of the property; that her deed thereto 
was of record; and that her ownership was well known, and, “through a mistake 
of the agent of the aforesaid defendant, Atlas Assurance Company, Ltd., said 
policy of fire insurance was made out jointly to your Oratrix and to the 
defendant, G. S. Byrne, with a loss payable ae payable to the defendant, 
The Federal Land Bank of New Orleans, as its interest might appear.” 

It does not appear except by mere implication or intendment that said 
G. S. Byrne was not, in fact, a party to the contract made between the parties, 
and such intendments on demurrer are resolved against the pleader. Kelen v. 
Brewer, 221 Ala. 445, 129 So. 23; Riles v. Coston-Riles Lumber Co., 208 Ala. 508, 
95 So. 43; Blount County Bank v. Harvey, 215 Ala. 566, 112 So. 139. 

We are of opinion, therefore, that some of the special grounds of demurrer, 
notably grounds from 15 to 24, and probably others, were well taken. 

[6-8] As to the other aspects of the bill, its averments construed most 
strongly against the pleader show that the appraisement was ex parte and in 
contravention of the provisions of the policy; that the insured was not a party 
thereto and did not participate therein. The result of such appraisement is not 
binding on the complainant and does not constitute an obstacle to a recovery 
of the full loss in an action at law. 

To constitute a valid award there must be an agreement between the 
parties in interest submitting the matter for arbitration. Nutt v. United States, 
125 U.S. 650, 8 S.Ct. 997, 31 L.Ed. 821; Gordon v. United States, 7 Wall. 188, 
19 1..Ed. 35; 3 Am.Juris. 844, § 16; 2 R.C.L. 354, § 41, p. 371, § 19, p. 379, § 25. 

The judgment here is that the defendant’s demurrer to both aspects of the 
bill was well taken, and that the circuit court erred in overruling it. 

Reversed and remanded. 

Anderson, C. J., and Thomas, and Knight, JJ., concur. 
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SECURITY INS. CO. v. VAN NORMAN et al. No. 4—4877. 
Supreme Court of Arkansas. Dec. 20, 1937 
Rehearing Denied Jan, 17, 1938. 
111 Southwestern Reporter (2d) 561. 
AGENCY. ; 

A “general special agent” of a fire insurance company is an agent with 
power and authority to issue policies for company. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

2. COUNTERSIGNATURE. _ 

The fact that fire policy was countersigned by employee of insurer's local 
agent as “agent,” instead of being signed in name of local agent as agent “by” 
such employee, did not relieve insurer of liability, since act of agent’s employee’ 
in issuing policy was act of agent. 

(For other cases, see Insurance, Dec. Dig. § 89.) 

3. AGENCY. 7 

Where general special agent had authority to issue fire policies, his employee 
could also solicit business and issue policies for employer. 

(For other cases, see Insurance, Dec. Dig. § 89.) 

4. PROOF OF LOSS. 

A local agent who has power to effect insurance, countersign policies, and 
collect premiums, has prima facie power to waive proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

AGENCY. 

Failure of general special agent to make report of issuance of fire policy to 
insurance company did not affect insured’s rights under policy, since such 
failure would be neglect of company’s own agent. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

6. NOTICE. 

Insured was not affected with notice of limitation of authority of general 
special agent with reference to locality within which agent might issue fire 
policies. 

(For other cases, see Insurance, Dec. Dig. § 91.) 

§ FRAUD. 

Even if neither insurance company nor its general special agent knew any- 
thing about fire policy having been issued by such agent’s employee until after 
fire occurred, this would not affect rights of insured unless fraud and collusion 
between insured and such agent’s employee were shown. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Appeal from Circuit Court, Saline County; H. B. Means, Judge. 

Action by R. L. Van Norman, Sr., and others against the Security Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Verne McMillen, of Little Rock, for appellant. 

Ernest Briner, of Benton, and William W. Shepherd, of Little Rock, for 
appellees. 

McHaney, Justice. — 5 ; 

Appellant is a foreign fire insurance company with authority to transact 
business in Arkansas. It is represented in Little Rock by W. E. Livingston as 
its agent with authority to issue policies for fire, lightning, and tornado insur- 
ance in Little Rock and vicinity. On or about February 1, 1937, the Livingston 
agency, acting through his employee, H. A. Taylor, executed and delivered 
appellant’s policy to appellees, insuring them against loss or damage by fire, 
windstorm, cyclone, or tornado on certain property, real and personal, near 
Benton in Saline county. Thereafter, on March 18, 1937, a loss occurred under 
said policy. Due notice was given the company of the loss, payment was 
refused, and this suit followed. Trial before the court, 1 ones as a jury, resulted 
in a judgment against appellant in the sum of $3,000. The case is here on 
appeal. : 

{1-8] The policy in question was countersigned by H. A. Taylor, agent, 
instead of signing W. E. Livingston, agent, by H. A. Taylor. It is undisputed 
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that Taylor was not the agent of appellant. But he was the employee and 
agent of Livingston, who was appellant’s general special agent, that is, an 
agent with power and authority to issue policies for appellant, a number of 
which he had in his possession. The contract was introduced, over appellant’s 
objection and exceptions, between Livingston and Taylor, the effect of which 
was to make Taylor Livingston’s agent or employee in the handling of Living- 
ston’s insurance business, and we are of the opinion that the act of Taylor in 
issuing the policy in question was the act of Livingston. Appellant would hardly 
contend that Livingston himself had no authority to issue the policy in question 
and bind appellant on the risk covered in this case. So if Livingston could 
issue the policy, certainly his employee could solicit the business and issue the 
policy for Livingston. We have many times held that, where a local agent has 
power to effect insurance, countersign policies, and collect premiums, he has 
also prima facie power to waive proof of loss. Citizens’ Fire Insurance Co. v. 
Lord, 100 Ark. 212, 139 S.W. 1114; London & Lancashire Insurance Company, 
Ltd. v. Payne, 180 Ark. 638, 22 S.W.2d 165, and Cotton States Life Ins. Co. v. 
Tanner, 180 Ark. 877, 23 S.W.2d 268. Some complaint is made by appellant that 
no report was made to it of the issuance of this policy and that it covered 
property outside of Little Rock and vicinity. As to the date when the report 
was made, the evidence is in dispute, but whether made or not, it could not 
affect the interest of the insured because it would be the act or neglect of 
appellant’s own agent, a matter with which the insured was not concerned. 
This is also true as regards the location of the property. The appellees could 
not be affected with notice of the limitation of authority of the agent with 
reference to where he might issue policies. As correctly observed by the trial 
court, appellant made it possible for this policy to be issued by putting it in 
the hands of its agent, and appellees had no reason to know that the policy was 
not binding and they acted on it, and somebody must sustain the loss. The 
situation comes under that principle of law that, where one of two innocent 
persons must suffer a loss, the burden must fall upon him who made it possible 
for the loss to occur. Appellant says there is no explanation as to why appellees 
should come to Little Rock to procure fire insurance on their buildings and 
contents when there were a number of insurance agents in Benton, and no 
explanation why Taylor should write this policy in appellant company, whom 
he did not represent, when he actually did represent four other fire insurance 
companies. The fact remains, however, that appellees did secure this insurance 
from an agency in Little Rock and that Tayler wrote it in appellant company 
instead of one of his own, a matter which cannot affect adversely the interest 
of appellees. It is also perhaps true that neither appellant nor Livingston knew 
anything about this policy having been issued until after the fire occurred, but 
this is also a matter which cannot affect appellees unless by showing fraud and 
collusion between them and Taylor, and none is shown or attempted to be 
shown. 


We find no error, and the judgment is accordingly affirmed. 


CHAUSER v. NIAGARA FIRE INS. CO. 
Supreme Court of Errors of Connecticut. Dec. 9, 1937. 
196 Atlantic Reporter 137. 
3. KNOWLEDGE OF AGENT. 

Where insurer’s agent knew that plaintiff, as beneficial owner, was real owner 
of insured property and that he was paying premiums, insurer was estopped from 
claiming that beneficial owner could not recover under fire policy which was in 
name of another who was holder of record title and which required insured’s 
unconditional and sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4, SOLE OWNERSHIP. 

\s respects requirement of unconditional and sole ownership, where beneficial 
owner of property to be insured under fire policy was informed by insurer’s agent 
that policy would have to be in name of legal owner, legal owner, who was named 
insured, was trustee of a resulting trust and beneficial owner was entitled to recover 
on policy as beneficiary thereof, as against contention that he could not recover 
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because he was attempting to recover upon oral contract of insurance rather than 

on written policy. 

(For other cases, see Insurance, Dec. Dig. § 282[3].) 

5. RENEWAL. 

Where insurer’s agent knew that one other than named insured was beneficial 
owner of property insured under fire policy providing for renewal under original 
stipulations, original contract entered into in light of such knowledge was continued 
by renewal policies, although they were technically new contracts, in absence of any 
further communication with insured. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

6. SOLE OWNERSHIP. ZA 
An interest in property insured under fire policy to be “unconditional and sole” 

must be completely vested in the assured, not contingent or conditional, nor for 

years or for life only, nor in common, but of such a nature that the insured must 
sustain the entire loss if the property is destroyed, and this is so whether the title 
is legal or equitable. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

7. SOLE OWNERSHIP. 

That legal and record title to property insured under fire policy were, at the 
time of issuance thereof, in one other than owner of sole equitable interest, who 
procured policy, did not constitute violation of provision that policy should be 
void if insured’s interest was not truly stated and if that interest was not uncondi- 
tional and sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 282{[2].) 

8 NOTICE. 

Notice of state of title to insured property at time of issuance of original 
fire policy is not notice of any change in title thereafter occurring. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

9. CONCEALMENT. 

Where legal and record title to insured property was in one other than bene- 
ficial owner who procured fire policy, the subsequent execution of unrecorded deed 
of property by legal to beneficial owner merely merged both legal and equitable 
title in beneficial owner, and failure to report execution of deed to insurer was 
not a concealment of a material fact which would invalidate policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

10. OWNERSHIP. 

Where insurer’s agent knew that one other than beneficial owner procuring fire 
policy was record owner of insured property, letter from beneficial owner to agent 
referring to record owner as “owner” was not a misrepresentation of a material 
fact which would bar beneficial owner from recovering on policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

11. CHANGE IN TITLE. ; 
Where beneficial owner was the one insured under fire policy which was in 

name of holder of legal and record title to property, execution of deed to property 

by legal owner to beneficial owner did not constitute a change in title to property 
which would invalidate policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

12. PROOF OF LOSS. 
The proof of loss is an essential element in insured’s proof under fire policy. 
(For other cases, see Insurance, Dec. Dig. § 536.) 

13. PROOF OF LOSS. |. ae ; 

The purpose of requiring proof of loss under fire policy is to secure formal 
statement of claim by insured, and to facilitate insurer’s investigation. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

14. FRAUD. : — 
To constitute fraud or false swearing in proof of loss which will work fortel- 

ture of fire insurance, there must be a false statement willfully made with respect 

to material matter with intention of deceiving insurer. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 
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TITLE. 

Where all questions were answered in proof of loss under fire policy, true 
state of title to insured property appeared on face of document, and it did not 
appear that proof was intended to deceive insurer, fact that proof was made by 
named insured, who held record title to property, instead of by actual owner and 
real insured, did not prevent the latter from recovering on policy. 

(For other cases, see Insurance, Dec. Dig. § 537.) 

Appeal from Superior Court, New Haven County; Arthur F. Ells, Judge. 

Action by Albert Chauser against the Niagara Fire Insurance Company to 
recover upon a policy of fire insurance. Verdict and judgment for plaintiff upon 
a trial to the jury, and defendant appeals. 

No error. 

Argued before Maltbie, C. J., and Hinman, Avery, and Brown, JJ. 

Charles Welles Gross, of Hartford, for appellant. 

A. Robert Levett and David M. Reilly, both of New Haven, for appellee. 

JENNINGS, Judge. 

The plaintiff recovered a verdict for the burning of a building upon which the 
defendant had issued a fire insurance policy. The defendant has appealed from 
the denial of the motion to set that verdict aside and from the judgment entered 
upon it. All questions raised in the latter appeal are involved in that taken from 
the refusal to set the verdict aside and will be discussed in connection with it. 
The jury might reasonably have found the following facts: 

The plaintiff had owned the property at 138 East Broadway, Myrtle Beach, 
Milford, at various times, and just prior to October, 1931, repurchased it from 
one Harry Allison. On October 1, 1931, Allison and one Lawrence Howshield, 
agent and broker for the plaintiff, called at the office of Clarissa M. Fowler in 
Milford to complete the transfer. Miss Fowler was a title searcher and the agent 
of the defendant. As such she had previously dealt with the plaintiff in both 
capacities with reference to this property. 

Howshield informed Miss Fowler that although Albert Chauser would be 
the real owner of the property, he wanted the deed made to Bertha Chichester. 
Miss Fowler made the deed as directed and it was duly executed. Howshield then 
asked to have the fire insurance transferred from Allison to Chauser. Miss Fowler, 
as agent for the companies, replied that she would take care of the insurance 
for Chauser but that the policy would have to be in the name of the new owner, 
that is, Bertha Chichester. Howshield assured Miss Fowler that Chauser would 
pay the premiums. Mrs. Chichester and her husband were in charge of another 
piece of property owned by the plaintiff in New Haven. She never had any actual 
connection with the Milford property. She did not even know where it was. 

On October 2, 1931, Howshield delivered the deed to Chauser in New Haven. 
Chauser then talked with Miss Fowler on the telephone, asking to have the insur- 
ance in his name. Miss Fowler assured him that everything was all right for 
him with the insurance in the name of Bertha Chichester. On October 3, 1931, 
the plaintiff had his attorney draw a warranty deed of the same property to Albert 
Chauser from Bertha Chichester. The deed was executed by her and delivered 
the same day. The deed from Allison to Chichester was recorded October 8, 1931, 
but that from Chichester to Chauser was never recorded nor did knowledge of it 
come to Miss Fowler or the defendant until after the fire. On October 12, 1931, 
the plaintiff wrote Miss Fowler a letter about halances due from former owners 
for insurance premiums on the premises. This letter contained the following state- 
ment: “Bertha Chichester, from now on, is the owner and T shall take care of 
her myself. Any future insurance or any insurance from now on, namely, any 
insurance pro rated from the date they took over the title to the expiration of 
the present policy, I shall send a check personally for it. Any renewal premiums 
I will take care of as long as Bertha Chichester is the owner.” Bills for insurance 
premiums were sent to Mrs. Bertha Chichester, care of Albert Chauser, 59 Center 
street, New Haven, Conn., and paid by him This policy was renewed by Miss 
Fowler as of November 18, 1931, and November 18. 1932. without further contest 
with or information from the plaintiff. On October 16, 1933, the premises in 
question were damaged by fire. 

On October 19, 1933, Mrs. Chichester signed a statement for the state police 
saying, among other things, that she had nothing to do with the property, had lost 
nothing, and could not very well file a proof of loss. On November 6, 1933, 
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she signed and swore to a proof of loss which was delivered to the defendant. 
On December 28, 1933, the defendant notified her that it denied any liability to 
her on the ground that, at the time of the fire, she was not the owner of the 
property. On October 8, 1935, the plaintiff sold the property to Dominick Lombardo 
and it was conveyed to him by a warranty deed executed by Bertha Chichester. 


[1, 2] On this state of facts the evidence and memorandum on the motion to 
set aside the verdict show that what the conversations were between Miss Fowler, 
Mr. Howshield, and Mr. Chauser on October 1, and 2, 1931, were important issues 
before the jury. While, as claimed by the defendant, there was a sharp conflict 
in the testimony on this point, the verdict and answer to the interrogatories defi- 
nitely fixed the facts to be as claimed by the plaintiff. Canfield v. Sheketoff, 104 
Conn. 28, 132 A. 401. The jury could reasonably have reached this conclusion 
and the trial judge was correct in refusing to substitute his own differing opinion. 
Without analyzing the testimony in detail, Miss Fowler admitted talking with 
Howshield and Chauser, she sent the bills to Mrs. Chichester in care of Chauser, 
and they were paid by him, and the testimony of Alderman squarely contradicted 
her claim. 

[3, 4] It follows that on those dates the plaintiff was:in effect the insured. 
The knowledge of Miss Fowler was the knowledge of the defendant and, in spite 
of the language of the policy, the defendant was estopped to raise any of the 
numerous defenses which appear in its brief on this point. McKay vy. A&tna Ins. 
Co., 118 Conn. 538, 173 A. 783; Back vy. People’s National Fire Ins. Co., 97 
Conn. 336, 340, 116 A. 603. The defendant claims that this situation results in 
an oral contract of insurance and that the plaintiff is attempting to recover on this 
oral contract rather than on the written policy. On the contrary, Mrs. Chichester, 
as the holder of the bare legal title for the benefit of the plaintiff, was trustee 
of a resulting trust for him and was recognized as such by the defendant. Ward 
v. Ward, 59 Conn. 188, 195, 22 A. 149; Fox v. Shanley, 94 Conn. 350, 355, 109 A. 
249. The plaintiff is suing as the beneficiary of the written contract. He should 
not be penalized on this ground for following the instructions of the defendant. 


[5] The establishment of this claim of the plaintiff was necessary before any 
further consideration of his case was possible. The contract of insurance actually 
in force at that time covered the property in question. As stated, the legal and 
record title was in Mrs. Chichester who held it for the beneficial owner, the 
plaintiff. It was with knowledge of this state of facts that the defendant was 
charged. While the renewal policies were technically new contracts, Back v. 
People’s National Fire Ins. Co., supra, 97 Conn. 336, at page 344, 116 A. 603, in 
the absence of any further communication with the insured, a finding that the 
original contract was continued is reasonable. The policy itself provided that “this 
policy may by renewal be continued under the original stipulations in consideration 
of premium for the renewal term provided that any increase of hazard must be 
made known to the company at the time of renewal or this policy shall be void.” 
See Fitzgerald v. Hartford Life & Annuity Ins. Co., 56 Conn. 116, 128, 13 A. 673, 
17 A. 411, 7 Am.St.Rep. 288: Witherell v. Maine Ins. Co., 49 Me. 200, 203: 5 
Cooley, Briefs on Insurance, 2d Ed., p. 4256. 5 

The fundamental objection of the defendant is based on that provision otf 
the policy which provides that it shall be void “If the interest of the insured in 
the policy he not truly stated therein” and that that interest was not “unconditional 
and sole ownership.” The plaintiff had paid for the property and had the sole 
equitable interest. Such loss as occurred fell entirely on him. 

[6, 7] In Hough vy. City Fire Ins. Co., 29 Conn. 10, 76 Am.Dec. 581, the 
policy contained the following condition: “3. Property held in trust, or on commis- 
sion, must be insured as such; otherwise the policy will not cover such property. 
Tf the interest in property to be insured be a leasehold interest, or other interest 
not absolute, it must be so represented to the company, and expressed in the 
policy in writing, otherwise the insurance shall be void.’ The interest of the 
plaintiff in the property consisted of the parol promise of the holder of the legal 
title to convey on the performance of certain conditions, some of which had been 
fulfilled. Under these circumstances it was held that a finding that the plaintiff 
had an absolute interest was proper. Anderson v. Yaworski, 120 Conn. 390. 
397, 181 A. 205, 101 A.L.R. 1232, questions this case but not on the point under 
discussion. The following definition of unconditional and sole ownership in Hart- 
ford Fire Ins. Co. v. Keating, 86 Md. 130, 145, 38 A. 29, 63 Am.St.Rep. 499, was 
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approved in Mishiloff v. American Central Ins. Co., 102 Conn. 370, 377, 128 A. 
33, 35: “To be ‘unconditional and sole’ the interest must be completely vested 
in the assured, not contingent or conditional, nor for years or for life only, nor in 
common, but of such a nature that the insured must sustain the entire loss if the 
property is destroyed, and this is so whether the title is legal or equitable.” See, 
also, Petello v. Teutonia Fire Ins. Co., 89 Conn. 175, 179, 93 A. 137, L.R.A. 1915D, 
812; 60 A.L.R. 11, note; 3 Cooley, Op.Cit. p. 2120. Applying these rules to the 
facts of this case, it is clear that there was no violation of this provision of the 
policy. 

{8] The defendant further contends that, even though this defense fails, the 
admitted fact that, after the first policy was written, a deed of the property was 
given by Mrs. Chichester to the plaintiff, required that the verdict be set aside. 
This claim is based on the provision of the policy that it shall be void if a change 
“took place in the title * * * of the subject of insurance.” Before this deed was 
delivered, Mrs. Chichester held the legal title for the benefit of the plaintiff. 
Thereafter she was the record owner only and the legal and equitable titles were 
merged in the plaintiff. This occurred after the issuance of the first policy and 
before the issuance of the renewal policies. Of course, notice at the time of the 
issuance of the original policy would not be notice of any change of title thereafter 
occurring. Peoria Sugar Refining Co. v. People’s Ins. Co., 52 Conn. 581, 584. It 
is therefore necessary to consider whether the transaction described constituted a 
change of title within the meaning of this clause in the policy. 

\s stated in Wiley v. London & Lancashire Fire Ins. Co., 89 Conn. 35, 42, 92 
\. 678, it is probably unwise to try to frame a general rule to fit all of the novel 
situations which arise under policy clauses of this kind. The most common ques- 
tion asked in these cases is whether the change is of a nature to increase the 
motive to burn or, diminish the motive to guard the property from loss. While, 
as stated, each case must be decided on its own facts, a purely nominal or technical 
change in the legal title will not ordinarily defeat a recovery. 

In the Wiley Case, supra, it was held that a deed from an insured to another, 
recorded, with a similar deed back, unrecorded, was, under the circumstances no 
such change of title as would avoid the policy. Similar situations are described 
in the cases cited on page 43 of 89 Conn., on page 681 of 92 A., of that opinion 
and in New Orleans Ins. Co. v. Gordon, 68 Tex. 144, 3 S.W. 718; Holyfield v. 
Farmers Alliance Ins. Co., 132 Kan. 539, 543, 206 P. 710: Mosher v. Towa Mutual 
Ins. Co., 212 Towa 85, 235 N.W. 743: McVay v. Western Grain Dealers’ Fire Ins. 
Co., 218 Towa 402, 252 N.W. 548. 

{9, 10] The policy contract provides: “This entire policy shall be void if the 
insured has concealed or misrepresented, in writing or otherwise, any material fact 
or circumstance concerning this insurance or the subject thereof.” Two facts 
are urged by the defendant under this head. It claims that the plaintiff concealed 
a material fact by failing to report the execution of the deed from Mrs. Chichester, 
The foregoing discussion shows that this deed effected no real change in the title 
and was immaterial. The other claim is based on the letter of October 12, 1931, 
from the plaintiff to Miss Fowler. This letter referred to Mrs. Chichester as the 
owner. This could be interpreted “record owner,” but that aside, with the knowl- 
edge Miss Fowler is found to have had, this reference could not, under the cir- 
cumstances and for the reasons given above, be considered the misrepresentation 
of a material fact. The case of Treadway v. Hamilton Mutual Ins. Co., 29 Conn. 
68, is not in point. In that case there was a clear false representation and the 
insured was held to have no present right to recover the property free of the 
incumbrances he had created and the deed he had given. 

[11] On all of these questions we look through the technical situation to 
the real state of facts. Mrs. Chichester’s connection with the property was purely 
nominal. As stated before, she never had any contact with or knowledge of it. 
The uniting of the legal with the equitable title in Chauser merely confirmed his 
unconditional ownership in the property. The jury have found that the defendant 
insured Chauser’s interest before the giving of the deed. For the reasons stated 
and on the authorities cited, the giving of the deed effected no such change as 
avoided the policy. The defendant complains of the evidence of increased moral 
hazard hecause of this unrecorded deed. In the Wiley Case, supra, the admitted 
reason for the transaction was to avoid attaching creditors, vet the policy stood. 
Here the plaintiff denied any such motive and no direct evidence to the contrary 
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was introduced. The defendant can prevail on none of the grounds now under 
discussion. 


[12] The next reason advanced relates to the filing of proof of loss. The 
policy provides “If fire occur the insured * * * shall render a statement to this 
company, signed and sworn to by said insured, stating * * * the interest of the 
insured and of all others in the property * * * and changes of title, use, occupation, 
location, possession or exposures of said property since the issuing of this policy. 
***” The proof of loss is an essential element in the plaintiff’s proof. Benanti 
v. Delaware Ins. Co., 86 Conn. 15, 18, 84 A. 109, Ann.Cas.1913D, 826. The prin- 
cipal complaint of the defendant is that the proof was made by Mrs. Chichester, 
the named insured, instead of by Albert Chauser, the actual owner and real 
insured. The plaintiff was faced by a difficult situation. If he filed in his own name, 
the defendant would object that he was not the named insured. Since some of 
the objections raised apply to both forms, the defendant would probably have still 
complained if, as suggested by it, he filed in both names. 

[13-15] The purpose of requiring a proof of loss is to secure a formal state- 
ment of claim by the insured and to facilitate the investigation of the insurer. 
For that reason, the rule has heen stated to be that to constitute fraud or false 
swearing, which will work a forfeiture of the insurance, there must be a false 
statement willfully made with respect to a material matter with the intention of 
thereby deceiving the insurer. Davis-Scofield Co. v. Reliance Ins. Co., 109 Conn. 
686, 689, 690, 145 A. 42; 14 R.C.L. 1343: Alfred Hiller Co. v. Insurance Co. of 
North America, 125 La. 938, 52 So. 104, 32 L.R.A.,N.S., 453, 457, 458. Here the 
proof was filed, all questions were answered, and the true state of the title appeared 
on the face of the document. Under “Title and Interest” it was stated that title 
is held by assured for the benefit of Albert Chauser and under “Changes” that 
an unrecorded quitclaim has been given to Albert Chauser. These two clauses, 
taken together, were not susceptible of any misunderstanding. In view of the 
conclusion reached, it is unnecessary to discuss the effect of the fact that the proof 
of loss was met with a notice of formal denial of liability. Many misstatements 
in matters of detail are pointed out in the defendant’s brief but, if the principal 
contention does not prevail, they become insignificant. We are brought back to 
the hasic consideration heretofore discussed. Was the proof intended to deceive 
the defendant in any material particular? We conclude that it was not and that 
the court was correct in its denial of the motion to set aside the verdict on this 
and the other grounds. 

The vital point in the case concerned the arrangements made when the policy 
was first issued. Once this question was decided in favor of the plaintiff, he was 
in effect the insured. He did nothing thereafter to affect the real merits of the 
situation. 

There is no error. 

In this opinion the other Judges concurred. 


COMMERCIAL UNION FIRE INS. CO. v. CAPOUANO et ux. No. 11890. 
Supreme Court of Georgia. Dec. 3, 1937. 
Adhered to after Rehearing Dec. 16, 1937. 
194 Southeastern Reporter 52. 
INCREASED HAZARD. 

A fire policy providing that policy should be void if hazards were increased 
by any means within control or knowledge of insured or if there were kept, 
used, or allowed on premises designated inflammable substances or petroleum 
or any of its products of greater inflammabilitvy than kerosene oil was not 
avoided by presence of containers of gasoline and inflammable rubber cement 
on insured premises without insured’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 32611.) 

Rell, J., dissenting. 

Certiorari from Court of Appeals. 

Suit by Morris Capouano and wife against the Commercial Union Fire 
Insurance Company to recover on a policy of fire insurance. A judgment for 
plaintiffs was affirmed by the Court of Appeals, 55 Ga.App. 566, 190 S.E. 815. 
and defendant brings certiorari, 

Affirmed. 
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Smith, Smith & Bloodworth and Estes Doremus, all of Atlanta, for plaintiff 
in error. 


Howard, Tiller & Howard, James A. Branch, and Thos. B. Branch, Jr., all 
of Atlanta, for defendants in error. 

ATKINSON, Justice. 

Morris Capouano and his wife brought suit against the Commercial Union 
Fire Insurance Company upon a policy of fire insurance. The defendant 
answered, setting up a violation of the following provisions of the policy: “This 
policy, unless otherwise provided by agreement endorsed hereon or added 
hereto, shall be void * * * if the hazard be increased by any means within the 
control or knowledge of the insured; * * * or if there be kept, used, or allowed 
on the above described premises, benzine, benzole, dynamite, ether, fireworks, 
gasoline, greek fire, gunpowder exceeding twenty-five pounds in quantity, 
naptha, nitroglycerine, or other explosives, phosphorus, or petroleum or any 
of its products of greater inflammability than kerosene oil of the United States 
Standard.” Uncontradicted evidence was introduced, showing that six cans 
of rubber cement were found on the premises immediately after the fire, and 
also-about two dozen quart paper cartons having the smell of gasoline were 
found upstairs and downstairs, one of two of them containing a small amount 
of gasoline; that the fire was caused by inflammable fuel, and some of the 
bedding and clothing were saturated with gasoline. An expert testified that the 
rubber cement was a petroleum product and of greater inflammability than 
kerosene oil of the United States Standard. The defendants testified that they 
had no knowledge that the rubber cement or the gasoline were on the premises. 
Verdict was rendered for the plaintiffs, and the case was carried to the Court 
of Appeals. That court affirmed the judgment on the ground that the evidence 
authorized a finding that the rubber cement and the gasoline were on the 
premises without the knowledge of the insured, and therefore that there was 
no forfeiture under the terms of the policy. 55 Ga.App. 566, 190 S.E. 815. 
Certiorari was granted, and the case is before this court for review. The 
assignments of error on the decision of the Court of Appeals raise substantially 
ene controlling question of law. Was it necessary that the insured have knowl- 
edge that the prohibited materials were being kept on the premises, before an 
avoidance of the contract was effected? This question had been answered in 
the affirmative by this court, in a case wherein the provisions of the contract 
were identical with those in the instant case. Queen Insurance Co. v. Van 
Giesen, 136 Ga. 741, 72 S.E. 41, where it was said: “If an employé of the plaintiff 
had carried a can of gasoline upon the premises for the purpose of burning the 
house containing the goods insured, and it was so used, then such act would not 
constitute keeping, using, or allowing gasoline on the premises by the plaintiff, 
if it was carried there without his knowledge and not through his complicity, 
directly or indirectly.” That decision is ample authority for and supports the 
tuling made by the Court of Appeals. In Edwards v. Farmers’ Mutual Insurance 
Ass’n, 128 Ga. 353, 57 S.E. 707, 12 L.R.A.N.S., 484, 119 Am.St.Rep. 385, 10 Ann. 
Cas. 1036, the provisions of the policy therein dealt with were unqualified, and 
contained no provisions relating to control or knowledge, as contained in the 
policy in the instant case and in Queen Insurance Co. v. Van Giesen. 

Judgment affirmed. 

\ll the Justices concur, except Bell, J., who dissents, and 

Jenkins and Grice, Justices (concurring specially). 

We concur in the judgment affirming the judgment of the Court of Appeals, 
because the record presents only a naked question of law, the issue whether or 
not the facts and circumstances were such as to conclusively show knowledge 
on the part of the assured not being before us for decision, and no error appear- 
ing in the ruling of the Court of Appeals on the questions of law presented 
by the assignments of error in the petition for certiorari. 
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NATIONAL UNION FIRE INS. CO. v. OZBURN. 

OZBURN v. NATIONAL UNION FIRE INS. CO. Nos. 26359, 26404. 
Court of Appeals of Georgia, Division No. 1. Dec. 4, 1937. 
Rehearing Granted Dec. 10, 1937. 

194 Southeastern Reporter 756. 

1. ARBITRATION AWARD. 

Where fire insurer demands that amount of fire loss be submitted to 
arbitration and award, in accordance with policy terms, and insured consents 
thereto, but award, through no fault of parties, is imperfect or incomplete 
and is attacked by insurer, limitation, as fixed either by policy or statute law, 
is tolled and does not begin to run against suit on policy until invalidity of 
award is judicially determined. 

(For other cases, see Insurance, Dec. Dig. § 622[4].) 

4. ATTORNEY’S FEES. ; 

In suit on fire policy brought after award fixing amount of fire loss was 
adjudicated to be invalid, insured was not entitled to recover interest, damages, 
and attorney’s fees. 


(For other cases, see Insurance, Dec. Dig. §§ 598, 602.) 
Syllabus by the Court. 


1. The court did not err in overruling the demurrers to the petition (an 
action on a fire insurance policy) and holding that the same was not barred by 
statute of limitations. 


2. The fourth general ground of demurrer is without merit. Conceding that 
the petition affirmatively shows that this same suit has been heretofore brought 
and dismissed, which we are not called upon at this time to decide, it is not 
a good ground of demurrer that “it fails to appear that plaintiff has paid the 
accrued costs or has filed an affidavit in forma pauperis, as required by law.” 
Poplarville Sawmill Co. v. Driver & Co., 17 Ga.App. 674(2), 88 S.E. 36. 

3. The exceptions to the sustaining of a demurrer to a plea in abatement 
filed by the defendant cannot now be considered in this action under the 
principle announced in Turner vy. Camp, 110 Ga. 631 (2), 36 S.E. 76; Cone v. 
Hunter, 38 Ga.App. 45 (1), 142 S.E. 468, and cases therein cited. 

4. The court did not err in sustaining special demurrers to that part of the 
petition seeking recovery of interest, damages, and attorney's fees. 

5. Permission is given that the official copy of the exceptions assigning 
error upon the judgment sustaining the demurrer to the plea in abatement be 
filed as exceptions pendente lite. See Cone v. Hunter, supra, headnote 4. 

Broyles, C. J., dissenting in part. 

Error from Superior Court, Fulton County; E. D. Thomas, Judge. 

Action by L. B. Ozburn, executrix, against the National Union Fire 
Insurance Company. To review the judgment, defendant brings error, plaintiff 
filing a cross bill of exceptions. 

Affirmed on both bills of exceptions. 

Adhering to judgment in 53 Ga.App. 682, 186 S.E. 852, and substituting 
opinion for opinion therein. 

Smith, Smith & Bloodworth, of Atlanta, for plaintiff in error. 

J. Wightman Bowden, of Atlanta, for defendant in error. 

Per Curiam. 


This is the seventh appearance of this case in this court. For previous 
rulings see 38 Ga.App. 276, 143 S.E. 623; 42 Ga.App. 393, 156 S.E. 305; 45 Ga.App. 
33, 163 S.E. 321; 48 Ga.App. 571, 173 S.E. 492; 51 Ga.App. 299, 180 S.E. 238; 53 
Ga.App. 682, 186 S.E. 852. The present case was a suit on the policy of fire 
insurance, and exceptions are taken by the insurance company to the overruling 
of a general demurrer to the petition, and to the sustaining of the plaintiff's 
demurrer to the plea in abatement filed by the defendant company. The petition 
alleged that on December 23, 1924, the insurer issued to S. A. Ozburn a policy 
of insurance for $1,000, covering stock, equipment, and supplies at a described 
locality in the city of Atlanta, and $200 on furniture, fixtures, and office equip- 
ment; that the. premium was paid thereon, and on January 9, 1925, the entire 
property was destroyed by fire, and the value of the property at the time was 
in excess of $1,200; that regular proofs of loss were submitted within the time 
specified in the policy, and that the company retained such proofs of loss and 
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made no objection thereto; that assured and the defendant company were 
unable to agree upon the amount of the loss or damage, and on April 7, 1925, 
the insurer made written demand upon the insured that the amount of the loss 
be submitted to arbitration and award as is provided for under the terms of 
the policy, and appointed its appraiser; that on April 8th, the insured appointed 
his appraiser, and such appraisers were unable to agree on the amount of the 
loss or in the selection of an umpire; whereupon the insured, as provided in 
the policy, made application to the chief judge of the municipal court of 
Atlanta for the appointment of an umpire. Such umpire was so appointed, and 
an award was made finding in favor of the insured in the full amount of the 
policy. Under the terms of the policy, the insurer had 60 days in which to pay 
said award or to object thereto for some specific reason. It was further alleged 
that the failure to pay said award without pointing out any specific defect 
therein, so that same might be remedied, was an act of bad faith on the defend- 
ant company’s part; that after the expiration of 60 days suit was entered, and 
for the first time specific objections were made to the award: that litigation over 
this award was pending in the courts as set out above for over 10 years, and was 
finally decided adversely to the assured in July, 1936, for the reason that the 
award failed to point out the “sound value” of the property; that such defect in 
the award was through no fault or neglect of the assured. It is further alleged 
that the 12 months’ limitation, as provided in the contract of insurance, was 
waived by the request to arbitrate the amount of the loss, and that the failure 
of the arbitrators to render a valid award was through no fault of the insured 
or chargeable to the insured; that having returned a purported award on May 
50, 1925, the appraisers were without further authority under the terms of the 
policy; that after the final determination of the litigation affecting the validity 
of the award, on July 9, 1936, the insurer failed to pay for the loss incurred, 
and refused a written demand so to do, and this suit is brought alleging that 
the value of the property destroved was $1,200. Judgment was prayed for 
such amount, including penalty for bad faith and for attorney’s fees. 

The demurrers were: (1) That the petition sets out no cause of action; (2) 
that it affirmatively appears that the petition is barred by the contractual 
limitation of 1 year in which to bring suit on the policy; (3) that it affirmatively 
appears that suit is barred by the statute of limitations applicable to written 
contracts; (4) that it affirmatively appears that the petition is a renewal of a 
former suit filed in the municipal court of Atlanta, and it fails to appear that 
plaintiff has paid the accrued costs or has filed an affidavit in forma pauperis, 
as required by law. 

|1] It is well to consider first whether the facts pleaded effected a toll by 
the insurer of the statute of limitations as fixed either by the policy or the law 
of this state. As was stated in Atlas Assurance Co. v. Williams, 158 Ga. 421, 
123 S.E. 697, a provision in a fire insurance policy for the appointment of 
appraisers to determine the amount of the loss, in the event of a disagree- 
ment, does not constitute a condition precedent to recovery on the part of the 
insured, where the insurer takes no steps to require an appraisal and does 
not appoint an appraiser. The converse of this would seem to be true; and 
where appraisers have been demanded in terms of the policy, a compliance 
with the terms is a condition precedent. The present policy provides that 
“Loss shall not become payable until sixty days after * * * award by appraisers 
when appraisal has been required.” In Insurance Company of North America 
v. Folds, 35 Ga.App. 720 (3), 135 S.E. 107, 108, it is said: “Where a policy of 
insurance provides that no action thereon shall be maintainable, unless com- 
menced within 12 months next after the happening of the loss, and the parties 
enter into such an agreement for the appraisal of the loss, the agreement ‘to 
thus adjust their differences tolls the limitation provided in the contract, and the 
beriod of limitation does not run during the pendency of the appraisement proceed- 
ing.” (Italics ours.) See Id., 42 Ga.App. 306 (3), 155 S.E. 782. The question 
to be determined here is, What constitutes a pendency of the appraisement 
Proceeding? Suit having been instituted on the award as made, and such 
award being attacked on the ground that it was an invalid award because 
“sound value” was not reported as called for, and such attack having been 
finally upheld, we think it may justly be said that the appraisement proceeding is 
pending. The appraisers, through no fault of either of the parties, having made 








1234 The Insurance Law Journal, Vol. 90 | May, 1938 


a purported award which is invalid, it is the same as if no award had been 
made. Until such fact has been judicially determined, such proceeding may be 
said to be pending. If the award made was valid the action thereon was 
brought within the time prescribed by the policy. If the award was invalid it 
is the same as if no award had been made, and, in that event, legally speaking, 
it is pending and the statute will be tolled. In Globe, etc., Co. v. Jewell-Louder- 
milk Company, 36 Ga.App. 538 (1), 137 S.E. 286, 287, it is said: “The insured 
performs all of his obligations as respects an appraisement, as provided in the 
policy, when he in good faith agrees to the selection of appraisers and submits 
the matter to appraisement as provided in the policy, and where the appraisers, 
through no fault of the insured, fail to agree, the insured has complied with 
all of his obligations under the policy, and the insured may, in the absence of a 
further demand by the insurer for an appraisementg proceed forthwith to 
institute suit upon the policy and establish the amount of his loss by the evi- 
dence before the jury.” It is true that an appraisement and award, as provided 
in this policy, does not have the force and effect of a common-law or statutory 
award, for in all events the question of ultimate liability, when there is an issue, 
is to be determined by a suit on the policy. Where no appraisal is required or 
demanded under the terms of the policy, the amount of the loss is to be deter- 
mined by the jury upon proof submitted as to the amount of the loss. The 
action on the award made by the appraisers is nothing more or less than a 
fixation of the amount of loss if the jury should determine that there is any 
liability on the policy. The only distinction between a suit where there has 
been an award and one where there has been no award is that in the one the 
jury fixes the amount of the loss by evidence submitted to them, in the event 
of a recovery at all; and in the other, in the event they find that the plaintiff 
is entitled to recover, the award fixes the amount of the loss. Where an 
appraisal has been demanded in writing by the insurer and consented to by the 
insured, and both parties have acted in good faith, but, through no fault of 
theirs, an imperfect, or incomplete, or void finding has been had, the statute of 
limitations, as fixed either by the contract or policy or by the statute law, is 
tolled pending the judicial determination of the validity of the award, and ‘the 
statute does not begin to run until the invalidity of the award is judicially 
determined, 


It was proper to bring the suit on the —_ as made on May 30, 1925. Until 
such award was judicially determined to be a void award, we think the insured 
had no right to proceed on the policy itself without reference to the award, as the 
damage sued for must be that fixed by the award. It seems to us that, where the 
insurer has made a demand for an appraisal and award, to which demand the 
insured acceded, and then, through no fault on the part of the insured, the appraisers 
made an incorrect, improper award under the terms of the policy by not stating the 
sound value of the property, the insured had a right to rely on the award as made 
until it was declared void and not until such time was the statute of limitations, 
as fixed by the policy or by statute, in effect against him. See in this connection, 
National Fire Ins. Co. v. Lam, 34 Ga. App. 246, 129 S.E. 116; 7 Couch on Insurance 
Law, § 1606. An examination of the prior decisions of this court and the records 
therein in this case discloses that, while the suit as originally filed contained a 
count based on the policy alone, without respect to the award made by the apprais- 
ers, upon the first trial the court instructed the jury that there could be no recovery 
upon ,this count. Afterwards, in May, 1932, the plaintiff voluntarily struck this 
count from the petition and proceeded on the count making the award the measure 
of damage. If the award was valid this action by the court was proper for a 
suit except upon the award was not maintainable. It was said in this same case, in 
45 Ga.App. 33, 43, 163 S.E. 321, 325, that “Upon the first trial the plaintiff intro- 
duced evidence in support of the first count of the petition, which sought a recovery 
without reference to the award, and the evidence tended to prove the loss and dam- 
age independently thereof. Hence, a verdict for the plaintiff would have been 
authorized upon that trial, notwithstanding the award may have been void; its inva- 
lidity not being attributable to any fault on the part of the plaintiff.” However the 
court was not then passing en the correctness of the ruling of the trial judge in 
withdrawing from the consideration of the jury that count of the petition which 
sought a recovery of the damage independently of the award, and, if any inference 
of such a meaning is sought to be drawn therefrom, we think the language obiter 
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dicta. As we have already said, the insurer having called for an appraisement in 
terms of the policy, the insured would have been prevented from suing on the policy 
without acceding thereto because such appraisement was a condition precedent to 
the maintenance of a suit. In Eberhardt v. Federal Insurance Company, 14 Ga.App 
340, 80 S.E. 856, it was held that where a valid award was made the insured may 
not recover an amount on the policy in excess thereof without setting aside the 
award. The insurer having called for the award by the appraisers may not by 
refusing to pay and then successfully contending that the award made was not yalid 
assert the statute of limitations has prevented the insured from asserting his rights 
under the policy. We do not mean to hold that where payment has been refused 
after an award has been made that the insured is, ipso facto, compelled to assert 
his rights by a suit on the award and not on the policy. We do say that, if a suit 
is brought on the policy making the award the measure of damage, and the insured 
successfully defends this suit on the ground that the award is not a valid award, 
the contractual period of limitation as well as the statutory period is tolled until 
final judgment is taken in favor of the insurer on that issue. If the law were 
otherwise in a case of this character it would afford too great an opportunity for 
the escape from legal obligations. The court therefore did not err in overruling 
grounds 1, 2, and 3 of the demurrer. 

{2-5] The remaining headnotes will not be elaborated upon. Upon consider- 
ation of the motion for rehearing the original judgment of aftirmance is adhered 
to and the above opinion is substituted for that originally written. 

ludgment affirmed on both bills of exceptions. 

MacIntyre, J., concurs. 

Broyles, C. J., dissents from judgment on main bill of exceptions. 





FARMERS MUT. AID ASS’N OF WARRICK, VANDERBURGH, and 
GIBSON COUNTIES v. YAGER et al. No. 15824. 
Appellate Court of Indiana, in Bane. Jan. 25, 1938. 
12 Northeastern Reporter (2d) 382. 


|, PLEADING. ee ; 
A complaint on mutual fire policy was sufficiently specific in alleging that 


insured had done and performed all things required of him to be done and 
performed under policy. Burns’ Ann.St.1933, § 2-1039. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 
5. OTHER INSURANCE, 

To breach a mutual fire policy condition against “other insurance,” insured 
or some one authorized by him must obtain other insurance or insured must 
subsequently assent thereto, and, where insured is mortgagor, the taking out 
of another policy by mortgagee without insured’s consent is not breach of 
condition. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

7. DAMAGES. ; 

In action on mutual fire policy, instruction that, if value of respective items 
insured exceeded whole amount of insurance on each of items respectively, jury 
should fix damages at full amount of insurance under policy was proper, if 
no other insurance was in effect, as against contention that instruction was 
confusing and stated wrong measure of damages. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from Gibson Circuit Court; A. Dale Eby, Judge. 

Action on a fire insurance policy by William H. Yager against the Farmers 
Mutual Aid Association of Warrick, Vanderburgh, and Gibson Counties, Ind., 
wherein the Department of Financial Institutions of the State of Indiana, for the 
Somerville State Bank, Somerville, Ind. was made a party. Judgment for 
plaintiff against defendant and determining that a specified portion of the 
damages were due and should be paid to the Department of Financial Institu- 
wate, Seennenes motion for a new trial was overruled, and defendant appeals. 

& rmed., 

Roscoe Kiper and J. Harold Hendrickson, both of Booneville, for appellant. 

Sanford Trippett, of Princeton, for appellees. 

Duptne, Presiding Judge. - 
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This is an appeal from a judgment in a suit instituted by appellee William H. 
Yager on a fire insurance policy issued by appellant. 

The complaint was an ordinary form of complaint on a fire insurance policy, 
which complaint alleged that the department of Financial Institutions of the 
state of Indiana had some interest in the property covered by the policy, and 
that said department was made a party to the cause so that it could set up its 
ciaim, if any, to the proceeds of said insurance. 

The Department of Financial Institutions filed an answer alleging that prior 
to the issuance of said insurance policy, appellee Yager and his wife had 
execfted a mortgage to the Somerville State Bank securing a note in the 
principal sum of $800 payable to said bank; that said department has taken 
over said Somerville Bank for the purpose of liquidation; that said mortgage 
indebtedness is now due and unpaid; that while said policy was in full force 
and effect appellant insurance company, upon request of appellee Yager, attached 
a “mortgage clause” to said policy, by reason of which mortgage clause the 
proceeds due on said policy are payable to said department to the extent of 
said mortgage indebtedness. 

Appellant filed a motion to make the complaint more specific, which was 
overruled. Thereafter, appellant filed an answer in four paragraphs; the first 
being a general denial, the second and third paragraphs of answer each alleging 
violation of the “other insurance clause” of the policy, which clause is hereinafter 
set out. The fourth paragraph of answer alleged there was other insurance in 
force, and under the “other insurance provisions” of the policy appellant’s 
liability would not exceed $500. 

The issues having been closed by replies in general denial, the cause was 
submitted for trial before a jury. The jury by their verdict found for appellee 
Yager against appellant and assessed his damage at $1,200, and upon the issues 
formed on the answer of the defendant department found for said department 
that $1,008.42 of said damages were due and should be paid to said department 
©n account of said mortgage indebtedness. Judgment was rendered upon the 
verdict in accordance therewith. 

Appellant duly filed a motion for new trial which was overruled. The errors 
assigned upon appeal are alleged error in (1) overruling appellant’s motion to 
make the complaint more specific; (2) in overruling appellant’s motion for a 
new trial. 

}1] In appellant’s brief appellant complains, with reference to alleged error 
in overruling the motion to make the complaint more specific, only because the 
court did not require the plaintiff to make the general allegation in the com- 
plaint “that he has done and performed all things required of him to be done 
and performed under the insurance policy” more specific. In Western, etc., 
Ins. Co. v. Spencer, 1932, 95 Ind.App. 281, 179 N.E. 794, this court decided that 
a similar allegation was sufficiently specific, and that it complied with section 
384 Burns’ 1926, section 2-1039, Burns’ 1933, section 143, Baldwin’s 1934, which 
provides: “In pleading the performance of a condition precedent in a contract, 
it shall be sufficient to allege generally that the party performed all the con- 
ditions on his part.” 

On authority of said case we hold that said allegation was sufficiently specific. 

The grounds for new trial which appellant presents are alleged error in 
refusing to give and in giving each of certain instructions, and alleged error in 
that the decision is not sustained by sufficient evidence. 

[2] Appellant assigns, as a cause for new trial, the court’s refusal to give 
instruction No. 1 tendered by appellant. It is sufficient to say with reference 
to said contention that said instruction was covered by other instructions which 
were given by the court particularly instruction No. 2. 

{3] Instruction No. 2, given by the court, advised the jury in effect that 
although the policy required the insured, if fire occurred, to give immediate 
notice in writing of any loss thereby suffered, and within sixty days after the 
fire to give a detailed report concerning the fire and the property destroyed, 
still, if “within the time granted for a performance (of said conditions the 
insurer) waived a compliance therewith,” it is not necessary to a recovery on 
the policy that the insured prove a compliance therewith. p 

Instruction numbered 3, given by the court advised the jury in effect that 
although the policy required the insured to pay assessments levied against 
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him by the directors of the insurer (association) within thirty days from the 
time of notice of such assessment, if “within the time granted for the payment 
i such assessments * * * the insurer waived compliance” with said provisions, 
it is ae See to a recovery on the policy that insured prove a compliance 
therewit 

Appellant complains with reference to each of said instructions that they 
were improper because no issue of waiver was tendered by the pleadings. It is 
true the pleadings did not expressly tender any issues of waiver. There is, 
however, ample evidence in the record, which was admitted without objection, 
to sustain a finding that each of said provisions of the policy was waived by 
the insurer. 

Section 2-1063, Burns’ 1933, section 168 Baldwin's Ind.St.1934, provides: “No 
variance between the allegations in a pleading and the proof is to be deemed 
material, unless it have [has] actually misled the adverse party, to his prejudice, 
in maintaining his action or defense upon the merits. Whenever it is alleged 
that a party has been so misled, that fact must be proved to the satisfaction of 
the court.” 

No evidence was offered to show that appellant was misled by the variance 
between the allegations in the complaint and the proof. It is not contended 
upon appeal that appellant was so misled. The record shows that appellant 
was not so misled. 

Section 2-1064, Burns’ 1933, section 169, Baldwin’s Ind.St.1934, provides: 
“Where the variance is not material, as provided in the last section [section 
2-1063, Burns’ 1933, section 168, Baldwin’s Ind.St.1934, supra], the court may 
direct the fact to be found according to the evidence.” This provision sanctions 
the parts of said instructions of which appellant complains. See Union Frat. 
League v. Sweeney, 1916, 184 Ind. 378, 111 N.E. 305, followed in American Ben. 
Life Ass’n v. Hall, 1933, 96 Ind.App. 498, 185 N.E. 344; Western, etc., Ins. Co. v 
Spencer, 1932, 95 Ind.App. 281, 179 N.E. 794; Home Ins. Co. v. Day, 1929, 90 
Ind.App. 128, 168 N.E. 464; Illinois Pipe Line Co. v. Coffman, 1933, 98 Ind.App. 
419, 188 N.E. 217. 

Furthermore, section 2-3231, Burns’ 1933, section 505 Baldwin’s Ind.St.1934 
provides: “No judgment shall be stayed or reversed, in whole or in part, by the 
Supreme Court, for any defect in form, variance or imperfection contained in 
the record, pleadings, process, entries, returns, or other proceedings therein, 
which, by law, might be amended by the court below, but such defects shall 
be deemed to be amended in the Supreme Court.” Pursuant to said statute 
we deem the complaint amended to conform with the proof of waiver by the 
insurer of said provisions of the policy. 

14] By instruction 12 the court advised the jury as follows: “Some evidence 
has been adduced at this trial to the effect that on account of the alleged non- 
payment of assessments, the policy in suit was canceled, or attempted to be 
canceled, by the defendant Association, before the alleged fire occurred. You 
are instructed that before a cancellation thereof could be valid or effectual, 
notice thereof must have been brought to the attention of the insured. So, 
if you find from the evidence that no notice of such alleged cancellation was 
given to the insured before the fire occurred, then in such an event, there was 
no effective cancellation of said policy.” 

Appellant bases its alleged error, with reference to said instruction, on the 
fact that no_question of cancellation or notice of canceWation was presented by 
the issues. It is true such questions were not expressly tendered by the issues, 
but there is ample evidence in the record to support a finding that the policy 
i suit was not canceled, and that no notice of cancellation was brought to the 
attention of the insured before the fire. 

The propositions of law which we have stated above with reference to 
instructions numbered 3 and 7 were applicable to the contentions made with 
reference to instructions numbered 12 and 13 given to the jury. We hold 
that the court did not commit reversible error in giving said instructions. 

|5| The insurance policy contained the following “other insurance clause” 
“This entire policy unless otherwise provided by agreement endorsed hereon 
or added hereto shall be void if the insured now has <r shall hereafter make or 
procure any other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy.” : 
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Instruction No. 4, given to the jury, was as follows: “You are instructed 
that upon the issues joined upon said second paragraph of answer, if you find 
from the evidence that after the issuance of the policy sued upon, the plaintiff 
did not procure or have issued any policy of insurance by said Security Insurance 
Company on said Property described in plaintiff’s complaint, but you further 
find from the evidence that said Department of Financial Institutions for the 
said Somerville State Bank, did take out a policy of insurance with said 
Security Insurance Company of New Haven, Connecticut, on said dwelling 
house, in said sum of Five Hundred Dollars, and that said policy was taken 
out solely to protect the interests as mortgagee that said Department and 
said Bank held in said property insured, and was taken out without the knowl- 
edge or consent of the said plaintiff, then, and in that view of the case, your 
finding should be for the plaintiff upon the issues joined on said second para- 
graph of answer.” 

Instruction No. 7, given to the jury, was to the same legal effect as said 
instruction No. 4. 


Appellant complains with reference to each of said instructions that they 
are too narrow, in that they “limit the execution of the additional insurance 
* * * (which appellant contends would void the policy in suit) to the mere 
knowledge and consent of the plaintiff.” 


“It is well settled that, since a mortgagor and mortgagee each has a sep- 
arate and distinct insurable interest in the mortgaged property, separate insur- 
ance procured by the mortgagee or his representative, for his own protection 
entirely, does not void the mortgagor’s insurance, as constituting a breach of 
the condition in the latter’s policy against other or additional insurance even 
though that policy is primarily payable to the mortgagee.” 66 A.L.R. 1173, 
followed by long list of authorities from fifteen states. 

We have not found any decision to that effect, or to the contrary, by either 
of the courts of appeal of this state. 

In Farmers’ Union Mut. Protective Ass’n of Colorado y. San Luis State 
Bank, 1929, 86 Colo. 293, 281 P. 366, 368, 66 A.L.R. 1166, the court had before it 
a similar question, and quoted from 2 Wood, Fire Insurance, 2d Ed., § 376, p. 
784, as follows, with reference to such questions: 

“In order to invalidate a policy upon the ground of a breach of the condition 
against other insurance, it must be shown that such other insurance was 
obtained by the insured, or some one authorized by him to obtain it or that he 
subsequently assented thereto, * * * 

“Thus where the mortgagor of real estate procured an insurance upon the 
property, conditioned that other insurance upon the property, without the 
consent of the company, [should avoid his policy] it was held that the taking 
out of a policy upon the same property by the mortgagee, was not ‘other insur- 
ance’ within the meaning of the condition.” 

See, to the same effect, Cooley Briefs on Insurance, 2d Ed., p. 2874; Joyce 
Insurance, 2d Ed., p. 4114, 4120. 

We think the rule as stated above is based on sound reasoning and amply 
supported in law, and therefore we hold that said instructions numbered 7 and 
10 are not “too narrow” as contended by appellant, but that they are proper 
instructions. 

[6] Appellant complains of instruction No. 10, given to the jury, on the 
ground that it permitted the jury to add interest at 6 per cent. from and after 
sixty days after the fire. The verdict shows that the jury did not add such 
interest, and therefore, if said instruction was improper for said reason, the 
error was harmless. 

Appellant also contends that said instruction No. 10 misinterpreted the pro- 
visions in the mortgage clause of the policy which fixed the proportion of loss 
to be borne by it in case there was “additional insurance” without consent of 
appellant. 

The verdict of the jury shows that the jury did not follow said part of said 
instruction; therefore, if the instruction was improper in that respect, it con- 
stituted harmless error. 

[7] Appellant contends that instruction No. 15 was confusing, and stated the 
wrong measure of damage. We think that instruction is clear. It advised the 
jury in effect that in estimating the damages if they found that the value of the 
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respective items of property insured exceeded in amount the whole amount of 
insurance on each of said items of property, respectively, they should fix the 
damages at the full amount of insurance under the policy. That was a valid 
measure of damages, if there was no other insurance in effect. The court 


instructed the jury as to a different measure of damages if they found that 
other insurance was in effect. 


Appellant also contends that the decision is not sustained by sufficient 
evidence, but all the legal questions presented under that cause for new trial 
were presented under other causes for new trial, which questions we have 
discussed in this opinion. We think there is ample evidence to sustain the 
decision when tested by the rules of law relied upon in this opinion which are 
applicable to such question. 

No reversible error having been shown, the judgment is affirmed. 


CENTRAL MANUFACTURERS MUT. INS. CO. v. ROSENBLUM. No. 32314. 
Supreme Court of Mississippi, Division A. Jan. 3, 1938. 


177 Southern Reporter 909. 
1, IRON-SAFE CLAUSE. 

The information required by iron-safe clause of fire policy must be obtainable 
with reasonable certainty from insured’s books unaided by oral testimony, except 
to explain method of keeping books, and removal by insured of considerable portion 
of his stock to another store, without entering transfer on books, violates policy 
provision and avoids policy. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

2, RECORD WARRANTY. 

Where insured’s books of account were so irregular, contradictory, confusing, 
and unintelligible that value of insured’s stock of goods at time of fire could 
not be ascertained therefrom with any degree of accuracy, and books of store did 
not show alleged transfer of goods to it from another store, iron-safe clause of 
fire policy, requiring insured to keep books which would present complete record 
of business transacted, was thereby violated, and precluded recovery for loss of 
goods by fire. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

3. RECORD WARRANTY. 

Under iron-safe clause of fire policy, insured must keep such a set of books 
as will enable an accountant to ascertain therefrom, together with inventory, with 
reasonable accuracy value of goods on hand at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Appeal from Circuit Court, Harrison County; W. A. White, Judge. 

_ Suit by James Rosenblum against the Central Manufacturers Mutual Insurance 
Company. Judgment for plaintiff, defendant appeals, and plaintiff cross-appeals. 

Reversed ,and rendered. 

Lotterhos & Travis, of Jackson, and Bidwell Adam, of Gulfport, for: appellant. 

Carl Marshall, of Gulfport, Doty & Johnston, of Biloxi, and Mize, Thompson 
& Mize, of Gulfport, for appellee. 

McGowen, Justice. 

The appellant, Central Manufacturers Insurance Company, issued to the 
appellee, James Rosenblum, a fire insurance policy for $3,000, covering the stock 
of goods in his store at Picayune, Miss. 

The appellant plead the breach by appellee of that standard provision in policies 
covering stocks of merchandise known as the “Iron-safe Clause,” alleging that 
there was no proper inventory of the stock of merchandise on hand as required, 
and no set of books clearly and plainly presenting a complete record of the business 
transacted by him. 

The policy in question covered appellee’s stock of merchandise, and was dated 
February 4, 1935, and expired at noon on February 4, 1936. In all there was $13,000 
insurance covering this stock of merchandise. 

{1] On and after January 1, 1935, the appellee had in operation dry goods 
stores at Picayune, Poplarville, and Gulfport, Miss. It was contended on behalf 
of the appellee, by his evidence, that the merchandise was totally destroyed by 
fire. It has been the law in this state that the books of the assured must themselves 
furnish the information required by the policy with reasonable certainty, unaided 
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by oral testimony, except to explain the method of keeping them, and that the 
removal by the assured of a considerable portion of his stock to another store, 
without entering the same on his books of account, violates a policy provision 
requiring the keeping of a set of books showing all purchases, sales, and shipments, 
and avoids the policy. 

Under the contract here involved, the assured warranted that he would keep 
a set of books which would clearly and plainly present a complete record of busi- 
ness transacted, including all purchases, sales, and shipments, both for cash and 
credit, from the date of inventory, as provided in the first section of this clause, 
and during the continuance of the policy. 

The first section of the clause provides: “The assured will take a complete 
itemized inventory of stock on hand at least one in each calendar year, and 
unless such inventory has been taken within twelve calendar months prior to 
the date of this policy, one shall be taken in detail within 30 days of issuance of 
this policy, or this policy shall be null and void from such date, and upon demand 
of the assured the unearned premium from such date shall be returned.” 

The jury in this case returned a verdict for the appellee in the sum of $1,500, 
or one-half of the face of the policy. 

The alleged books of accounts and inventories and many other papers and 
books have been sent to this court, and have been carefully examined. 

[2] We have reached the conclusion that the alleged hooks of account are 
so irregular, contradictory, confusing, and unintelligible that it would be impossible 
to say therefrom, with any degree of accuracy, what the value of the goods in the 
store at Picayune was at the time of its destruction by fire. 

We will give only an example to show that oral evidence was necessary to 
establish the loss, testified by the appellant and his witness, the auditor, to be fixed 
at $17,514.97. A leaf from the ledger kept by appellee at Gulfport showed that 
on February 8, 1935, the inventory at Picayune amounted to $12,620.06. It is shown 
by appellee, on February 5, 1935, that he caused to be removed, in bulk, from the 
store at Poplarville, all the goods therein inventoried a day or two before, and 
deposited them, without checking them up, in the store at Picayune. If the inventory 
in this connection was taken on the 8th of February, then the entry on the books 
show, beyond cavil, that the goods from Poplarville delivered to the store at 
Picayune are included in that inventory, as shown by that entry. But in order to 
arrive at the total loss, appellee adds again the invoice of the goods transferred 
from Poplarville to Picayune. The truck driver who hauled the goods, and his 
son, testified positively that one truck load of these goods was not delivered to 
the Picayune store by him, but was delivered by him, at nighttime, to the Gulfport 
store. The appellee’s brother at the same time carried goods in his car from 
the Poplarville store to Gulfport. The appeliee and his witness orally contradicted 
the entry on his hooks as to the date and the amount thereof, but, in their tes- 
timony, they did not give an exact date as to when the inventory of the stock of 
merchandise at Picayune was taken; they varied from January 1 to. February 1, 
1935. If the inventory was taken prior to February 5th, it was proper to add 
thereto the value of the goods transferred from Poplarville to the January Picayune 
inventory, if the goods went into the store. If the ledger showed the correct date, 
it was not proper so to add it. There is a difference of more than $8,000. 

The auditor, offered as a witness in behalf of the appellee, testified that from 
the books there was a total loss of merchandise in the Picayune store in excess 
of $17,000: but, in so testifying, he necessarily rejected the entry on the ledger 
at Gulfport and had to adopt the oral testimony as to when the Picayune stock 
of merchandise was inventoried; namely, as fixed by him, January 1, 1935. The 
jury rejected this view, as the verdict is in direct conflict with what the auditor 
claimed to be shown by the books. 

There are many glaring inconsistencies and defects in the books. There was 
no charge in the Poplarville books of an excess of $8,000 worth of goods being 
transferred from that store; there was no entry on the books of the Picayune 
store of the receipt of such goods; and the only book record thereof is shown by 
the ledger entry, to which we have above referred, and which was repudiated by 
the appellee and his auditor. The appellee testified that he kept the books of the 
Picavune store at Gulfport in an iron safe. 

[3] Authorities in this state are uniform with reference to the “Tron-safe” 
clause in holding that it is necessary as to the keeping of books that the assured 
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keep such a set as will enable an accountant to ascertain from them, together 
with the inventory, with reasonable accuracy, the value of the goods on hand at 
the time of the fire. Penix v. American Central Ins. Co., 106 Miss. 145, 63 So. 
346; Merchants’ Union Ins. Co. v. Johnson, 135 Miss. 311, 99 So. 899; Couch Cyc. 
of Ins. Law, Vol. 5, §§ 1031 to 1032a. 

The inventory of the stock of goods in this case was no inventory at all. For 
instance, in the alleged inventory of the stock of goods at Picayune totaling 
$13,395.07, there is one entire page recorded with entries such as “Balance on 
dress and coat * * * $24.38,” and on down through eighteen such similar entries. 

For the reason indicated, we think the court erred in not granting a peremptory 
instruction to the appellant. In view of the conclusion we have reached, it is 
unnecessary to consider the cross-appeal. 


Reversed, and judgment here for appellant. 


ESTES et al. v. GREAT AMERICAN INS. CO. OF NEW YORK. No. 5840. 
Springfield Court of Appeals. Missouri. Jan. 10, 1938. 
112 Southwestern Reporter (2d) 153. 
1. OWNERSHIP. 


As regards validity of fire policy procured by administratrix on realty of 
estate, title to insured premises passed to heirs at law or devisees of decedent 
upon decedent’s death, subject only to rights of administratrix to sell it for purpose 
of paying debts of decedent, and heirs had right to possession of premises with all 
incidents of ownership. 

(For other cases, see Insurance, Dec. Dig § 282[4].) 

2 UNCONDITIONAL OWNERSHIP. 

Unconditional ownership clause of fire policy is binding, but must be considered 
in connection with other clauses and intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

3. SOLE OWNERSHIP. 

An insurer which issued fire policy insuring interest of administratrix in dece- 
dent’s estate could not defend suit on policy on ground administratrix was not sole 
and unconditional owner of insured premises, as required by policy, since insurer 
must have contemplated unconditional ownership provision of policy would be inap- 
plicable, and, if insurer did not so intend, its conduct was waiver of applicability 
of such provision. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

4. TITLE. . 

Where administratrix’ title and interest as named insured in fire policy was 
stated to be that of administratrix, insurer which issued policy containing sole 
and unconditional ownership clause could not defend suit on policy on ground of 
fraud or false representation by administratrix. 

(For other cases, see Insurance, Dec. Dig. § 282[4].) 

5. INSURABLE INTEREST. : . ; ; 

There must be insurable interest on the part of named insured in the subject 
of fire insurance for which insured contracts, both at inception of risk and at time 
of loss, 

(For other cases, see Insurance, Dec. Dig. § 114.) 

6. WAIVER. ; s co 

Requirement that there be an insurable interest in the subject of insurance, on 
part of named insured in fire policy cannot be waived by insurer, since insurable 
interest is requirement of public policy against gambling contracts. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

7, INSURABLE INTEREST. i 

\n administratrix as such has an “insurable interest” in any property belong- 
ing to decedent while her administration lasts, especially if the estate she represents 
is insolvent, or there are not enough personal assets with which to pay debts. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 





1242 The Insurance Law Journal, Vol. 9C [ May, 1938 


8 RIGHT OF CREDITORS. 

_ An administratrix in procuring a fire policy on decedent’s property does so 
for protection of creditors of estate and is not a mere intermeddler without an 
insurable interest, and although she does not have an estate in the subject of the 
insurance she has direct pecuniary interest in preservation of the property sufficient 
to constitute an “insurable interest.” 

(For other cases, see Insurance, Dec. Dig. § 115]1].) 

9, INSURABLE INTEREST. 

An administratrix who insured realty belonging to estate of deceased, and who. 
after distributing personalty to heirs of estate against which there were no debts, 
was discharged as administratrix prior to fire which destroyed insured realty, had 
no “insurable interest” at time of fire, and was not entitled to recover on fire policy 
in her official capacity 

(For other cases, see Insurance, Dec. Dig. § 123.) 

10. INDEMNITY. 

Fire insurance contracts are purely “indemnity contracts” in favor of insured 
only, do not run with the land, and, in absence of some special provisions to con- 
trary, loss recovered, if any, must be a loss to the person injured. 

(For other cases, see Insurance, Dec. Dig. §§ 215, 580[1].) 

11. ASSURED 

Where there is ambiguity in fire policy as to who are insured, parol evidence 
is admissible to show who was intended as the insured, and the persons intended 
to be indemnified may recover on the policy or any one acting for them may 
recover and hold the proceeds as trustee for the intended insured, whether they are 
parties to the contract or not. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

12. ASSURED. 

Where policy was procurred for realty of deceased by administratrix, and 
policy clearly showed intention of parties was to insure the interest of the adminis- 
tratrix and not the individual interests of heirs at law, heirs were not “proper 
parties” to suit on policy, and could not recover in their own name, notwithstanding 
they had “insurable interest” in the premises. 

(For other cases, see Insurance, Dec. Dig. § 624]5].) 

13. INSURABLE INTEREST. 

As regards whether administratrix, who because of her discharge before fire 
loss had no insurable interest in insured premises of deceased, could recover on 
fire policy procured by administratrix as trustee or agent for the heirs of the 
estate, mere fact that administratrix was administratrix of estate did not ipso 
facto make her trustee or agent to procure policy for heirs or their benefit. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

14. INSURABLE INTEREST. 

An administratrix who procured fire policy on realty of deceased, and had no 
insurable interest in insured realty at time of fire loss because administratrix had 
been discharged prior to that time, could not recover on policy on ground it was 
written to administratrix as trustee or agent for benefit of heirs. in absence of proot 
of insurer’s knowledge of such relationship or proof of such facts as would con- 
stitute waiver or estoppel as to insurer, since insurer had right to pass upon whether 
it would contract with heirs. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

Appeal from Circuit Court, Laclede County: W. E. Barton, Judge. 

Action by Ollie Estes, administratrix for the estate of C. Dennis, deceased, and 
others, against the Great American Insurance Company of New York on a fire 
insurance policy. From an adverse judgment, the defendant appeals. 

Reversed 

Bradshaw & Fields, of Lebanon, for appellant. 

Phil M. Donnelly and J. Andy Zenge, Jr., both of Lebanon, for respondents. 

ALLEN, Presiding Judge. 

This is an appeal by the Great American Insurance Company from a judgment 
against it on a policy of fire insurance for the principal sum of $1,000 and $66.25 
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interest. The respondents are Ollie Estes, administratrix of the estate of C. 
Dennis, deceased, Albert Dennis, Laura Martin, Ollie Estes, Maggie Brooks, and 
Lillian Barnes. Their petition alleged that the plaintiffs (respondents) were the 
administratrix and heirs at law of C. Dennis, and that they had an interest, as 
owners, in the property insured by the appellant. They alleged that Ollie Estes, 
administratrix, had an interest in the insured property as administratrix and as 
a trustee for the heirs at law of C. Dennis. 

The appellant’s defense to the suit on the policy was lack of insurable interest 
at the time of the loss and breach of the sole and unconditional ownership clause 
on the part of the named assured, and that the other plaintiffs to the suit were not 
parties to the contract or assureds within the contemplation of the parties, and that 
the suit could not be maintained by them nor for their benefit. 


The policy was for a period of three years from January 20, 1934, and insured 
“Ollie Estes, Administratrix for the Estate of C. Dennis, deceased.” If covered 
a house, smokehouse, and cellar in the village of Phillipsburg against loss by 
fre. 

The policy in suit was a renewal of a similar policy issued three years previously 
by the appellant on a written application procured by its then agent, Roy Senn. 
By the time that policy expired, Miss Tracy McFarland, who worked in the bank, 
had become the appellant’s subagent at Phillipsburg. She met Ollie Estes one 
day and told her that the policy was about to expire, and asked her if she wanted 
it renewed. Mrs. Estes told her “to renew it like the other one.” Mrs. Estes did 
not sign a new application blank, but Miss McFarland filled out a blank similar 
to the old one, sent it in, and the company mailed her the new policy, which was 
placed in the bank with other papers belonging to Ollie Estes and to the estate 
of C. Dennis. The premium on the policy was paid by Mrs. Estes out of assets 
in the estate of C. Dennis. 

Miss McFarland had known Mrs. Estes for thirty years, and knew that she 
was the administratrix of her father’s estate when the policy was written, and 
that she managed the insured property, collected the rent, and looked after the 
tenants. 

C. Dennis died on April 29, 1930. He willed all his property, real and personal, 
in equal shares to his five children, the respondents. One of the daughters, Ollie 
Estes, was appointed administratrix (not executrix) of his estate June 15, 1930. 
It was in that capacity and at the suggestion of the judge of the probate court 
that she procured the first fire insurance policy. There were no debts against the 
estate, and during its administration Ollie Estes had distributed about $6,000 among 
the five heirs. She made final settlement and was discharged as administratrix 
hy the probate court of Laclede county June 6, 1934. 

On October 5, 1934, the circuit court of Laclede county rendered a judgment 
in partition, finding that the insured property could not be divided in kind, and 
ordering it sold at the February, 1935, term of the circuit court, for cash, to the 
highest bidder; the proceeds of the sale to be divided among the five respondents 
as owners, 

On Octoher 25, 1934, the insured premises were totally destroyed by fire. 
Miss McFarland took the policy of insurance to Mrs. Estes, and they detached 
the notice of loss, Mrs. Estes signed it “Ollie Estes, Administratrix of the Estate 
of C. Dennis,” and sent it to the company. 

In a few days a company adjuster called on her and inspected the loss. Sub- 
sequently he mailed her a blank proof of loss on which she wrote “total loss” 
and returned without completely executing. Within sixty days of the fire the 
adjuster again called on her and offered to return the premium, telling her that 
the policy was void because she had been discharged as administratrix in June 
preceding the fire. It was some time after the fire, but within sixty days, that 
the adjuster, the subagent Miss McFarland, or any one connected with the insurance 
company discovered that Mrs. Estes had been discharged as administratrix. 

[1-3] Under this state of facts there can he no question but that the ownership, 
meaning thereby the title or fee, to the insured premises passed to the five 
individual respondents as the heirs at law or devisees of C. Dennis, and not to 
the administratrix. Title passed to them at the instant of the testator’s death 
subject only to the right of the administratrix to sell it for the purpose of paying 
any debts of the deceased. And with the passage of title to the heirs, of course, 
went the right to the possession of the premises with all the incidents of ownership. 
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State, to Use of Enyart, v. Doud. et al., 216 Mo.App. 480, 269 S.W. 923; Thorp 
v. Miller, 137 Mo. 231, 38 S.W. 929. It does not necessarily follow, however, 
that by reason of the administratrix procuring the policy in her capacity as admin- 
istratrix that the policy’s sole and unconditional ownership clause was breached, 
nor that there was any fraud or false representation on her part as to the condition 
of the title to the insured property or of her interest in it. Such policy require- 
ments are valid and binding provisions (4 Couch, Cyclopedia of Insurance Law, 
§§ 913-915) but must be considered in connection with the other clauses of the 
policy and the intention of the parties to the contract. Here the company issued 
a policy of fire insurance, the insuring clause of which provides that it “does insure 
Ollie Estes, Administratrix for the Estate of C. Dennis, deceased,” and therefore 
knew when it wrote the policy that Ollie Estes as administratrix was not the sole 
and unconditional owner of the property. The company, as well as the admin- 
istratrix, was bound to know that the title to the real estate passed to the heirs 
and not the administratrix. The company did not and could not expect the named 
assured to be the sole and unconditional owner of the subject of the insurance. It 
wrote the policy with full knowledge of the condition of the title and knowing 
that the administratrix, as such, was not the sole and unconditional owner it must 
have contemplated that these provisions would he inapplicable to this policy. If 
it did not so intend, its conduct was a waiver of their applicability. Pearman v. 
Farmers’ Mut. Fire Ins. Co., Mo.App., 214 S.W. 292; Tiffany v. Queen Ins. Co., 
199 Mo.App. 36, 200 S.W. 728. 


[4] Nor could there be any fraud or false representation on the part of the 
administratrix as to her ownership or the condition of the title as the appellant 
argues. In the original policy, as well as in the one in suit, her title and interest 
as an assured was stated to be that of administratrix, and, if true, could not be 
the basis for a claim of fraud or false representation. Mers v. Franklin Ins. 
Co., 68 Mo. 127. 


[5, 6] The same principles do not apply, however, to the appellant’s contention 
that the administratrix cannot recover on this policy because she did not have an 
insurable interest in the subject of the insurance, as administratrix, at the time 
of the issuance of the policy and at the time of the loss. It is fundamental that 
there must be an insurable interest on the part of the named assured in the subject 
of the insurance both at the inception of the risk and at the time of the loss. 
Furthermore, this requirement is not a promissory warranty which the company 
may waive. Insurable interest is a requirement of public policy against a gambling 
contract and cannot be waived. La Font v. Home Ins. Co., 193 Mo.App. 543, 182 
S.W. 1029: Wisecup v. American Ins. Co. of Newark, 186 Mo.App. 310, 172 
S.W. 73; Hirsh v. City of New York Ins. Co., 218 Mo.App. 673, 267 S.W. 51: 
Sun Ins. Office v. Merz, 64 N.J.L. 301, 45 A. 785, 52 L.R.A. 330. ; 

[7, 8] And so, the first serious question presented is whether or not Ollie 
Estes, administratrix of the estate of C. Dennis, deceased, had an insurable interest 
in the insured property in her official capacity as administratrix. While considerable 
research has revealed no cases in Missouri on the point, and few elsewhere, we 
are of the opinion that an administratrix, as such, has an insurable interest in 
any property which belonged to her decedent, at least so long as her administration 
lasts, and especially so if the estate she represents is insolver. or there are not 
enough personal assets with which to pay debts. Herkimer v. Rice, 27 N.Y. 163: 
Clinton vy. Hope Ins. Co., 45 N.Y. 454: 1 Cooley, Briefs on Insurance, 2d. Fd. 

. 224. 

. This is true even though the real estate passed to the heirs for the reason 
that, under our statutes, an administratrix may procure an order and sell the real 
estate to pay debts of the decedent. And the administratrix in procuring a fire 
insurance policy does so for the protection of the creditors of her estate, and she 
is not then a mere intermeddler without an insurable interest. She does not have 
an estate or property in the subject of the insurance, but she does have _a direct 
pecuniary interest in the preservation of the property, and that is sufficient to 
constitute an insurable interest. 

[9] And it is arguable that an administratrix of a solvent estate has an instr- 
able interest in the real estate of her decedent, Sheppard v. Peabody Ins. Co., 21 
W.Va. 368; but in the case at bar the administratrix, at the time of the loss, had 
no estate of any kind, solvent or insolvent. She had heen discharged as admin- 
istratrix by the probate court on June 26, 1934, preceding the fire on October 25, 
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1934. She had distributed five or six thousand dollars in personalty to the respond- 
ents as heirs, and there were no debts against the estate. With her discharge she 
could not possibly have had an insurable interest, as administratrix, in the real 
estate which had belonged to her decedent. As we have previously stated, she 
must have an insurable interest in the subject of the insurance at the inception of 
the policy and at the time of the loss. 


Not only has she lost any pecuniary interest she may have had in the property, 
as administratrix, but the policy would terminate by reason of her interest in it 
being extinguished. There is no difference in her position as an assured admin- 
istratrix and that of any other assured who makes an outright conveyance of 
his property and thereby divests himself of an insurable interest. As was said 
by Judge Scott in Morrison’s Adm’r v. Tennessee M. & F. Ins. Co., 18 Mo. 262. 
loc. cit. 264, 59 Am.Dec. 299: “The general principle is, that an absolute assignment 
or sale, after the insurance is made, takes away the insurable interest of the 
vendor, and creates a bar to the right of action on the policy, unless by some means 
its existence has been preserved for the benefit of the assignee. After the assured 
has parted with all his interest in the property insured he stands as though he never 
had any right in the subject of the insurance, and therefore cannot effect a valid 
policy upon it. The contract of assurance is no longer a contract of wager: it 
is a contract of indemnity, and nobody can recover in respect to the loss, who 
is not really interested.” 


Since she had been discharged as administratrix in June preceding the fire in 
October, we must hold that she had terminated her policy with the appellant 
company and did not, as administatrix, have an insurable interest in the subject 
of the contract at the time of its destruction, and was not entitled to recover in 
this action in her official capacity. 

Anticipating this result as to the administratrix, the respondents took the only 
other position possible and claimed that the policy was written to the administratrix 
as a trustee or agent for the benefit of the heirs, and that they could recover 
on it in their individual names, or that she could recover on it as their agent and 
hold the proceeds for them. 

[10] The ownership of the premises being in the heirs, there can be no doubt 
but that they had insurable interest; but unless they were parties to the contract 
or unless the policy was written for them or for their benefit they are not entitled 
to recover, for there would be no contract of insurance as to them. “Insurance 
is defined by Bouvier ‘to be a contract by which one of the parties, called the 
insurer, binds himself to the other, called the insured, to pay to him a sum of 
money, or otherwise indemnify him.’ ” Rogers v. Insurance Co., 132 Mo.App. 
275, 278, 111 S.W. 592, 593. And the assured is usually the owner who applies 
for the insurance and pays the premium. 2 Cooley, Briefs on Insurance, p. 1292. 
But, as Tudge Sturgis so aptly said in Millard v. Beaumont, 194 Mo.App. 69, 185 
S.W. 547, loc. cit. 548: “The general, if not universal, rule is that fire insurance 
contracts are purely indemnity contracts, in favor of the insured only, do not 
run with the land, and, in the absence of some special provision to the contrary, 
the loss recovered, if any, must be a loss to the person insured, and excludes any 
loss after the insured’s death, or after he parts with his title and interest in the 
property.” (Italics ours.) 

[11] Furthermore, if there is any ambiguity in the policy as to who the assured 
is, parol evidence is admissible to show who the parties intended as the assured 
and the person intended to be indemnified or to be covered may recover on the 
policy, or any one acting for them may recover, and hold the proceeds as a trustee 
for the intended assured whether they are parties to the contract or not. Hayward 
v. Fidelity-Phoenix Ins. Co., Mo.App., 285 S.W. 144. 

But in this case there is no ambiguity. Both the original policy and the 
renewal were issued to “Ollie Estes, Administratrix for the Estate of C. Dennis, 
deceased.” This case is not similar to the instance of a policy to a named assured 
with a “loss payable” clause to a mortgagee, or to named persons as the heirs 
of a decedent. Millard et al. v. Beaumont, 194 Mo.App. 69, 185 S.W. 547: 
Sauner v. Phoenix Ins. Co., 41 Mo.App. 480; Ward v. Concordia Fire Ins. Co., 
211 Mo.App. 554, 244 S.W. 959. 

_{12] Nor is it comparable to the instance of an insurance agent, of his own 
volition, writing or renewing a fire insurance policy in the name of a person 
known to the agent to be dead or to have no interest in the subject of the insur- 
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ance and without the knowledge or consent of the true owner. Tiffany v. Queen 
Ins. Co., supre. In all these cases the one to whom the loss is payable, or the 
person owning the interest intended to be covered by the policy, may recover. 

The policy in suit, as well as the one which had expired, was issued to “Oll‘e 
Estes, Administratrix for the Estate of C. Dennis, deceased.” They were procured 
by the administratrix at the instigation of the probate judge who had jurisdiction 
over her and the estate she represented. The older policy was issued upon her writ- 
ten application as administratrix. The premiums were paid out of the assets of 
her estate administratrix. She requested that the policy be renewed “like the 
other one.” There were no words in the policy, or any conduct on the part of the 
company or its agent, to indicate that any person or interest than that stated in 
the policy was intended to be covered. There was no loss payable clause on the 
policy to the five individual respondents as the heirs of C. Dennis, and obviously 
no ambiguity as to who the named assured was. Clearly the conduct of the parties 
and the policy itself show that it was the intention of the parties to procure a fire 
insurance policy, on the one hand, and to insure, on the other hand, the interest 
of “Ollie Estes, Administratrix for the Estate of C. Dennis, deceased,” and not 
the interest of the individual respondents as owners or heirs at law. They had 
an insurable interest, but they were not parties to the contract and did not procure 
a policy containing a clause covering any interest they may have had. It follows 
that the individual heirs were not proper parties to this suit and could not recover 
in their own names. 

The remaining question, so far as the merits of the case are concerned, is 
whether or not there was sufficient evidence from which the jury could find that 
Ollie Estes acted as a trustee or agent for the heirs in procuring the policy of 
insurance, and whether or not she may recover on the policy for them in that 
capacity. 

The respondents cite several cases in which it was held that an administrator, 
or any one acting in a representative capacity, could procure and recover on a 
policy of fire insurance and that when he does the proceeds are held in trust for 
the principal or beneficial owners. But in each of those cases the policy was either 
in the name of the deceased, loss payable to his administrators, executors and 
assigns, and the loss occurred after his death: or there was a loss payable clause 
on the policy making the proceeds payable to named heirs or to some named person 
who had an insurable interest in the property. Sauner v. Pheenix Ins. Co., supra; 
Ridge v. Home Ins. Co., 64 Mo.App. 108; Coil v. Continental Ins. Co., 169 Mo.App. 
634, 158 S.W. 872: Hayward v. Fidelity-Pheenix Ins. Co., supra. Or, the policy 
was plainly and clearly written to an agent as in Platho v. Merchants’ & M. Ins. 
Co. of St. Louis, 38 Mo. 248, 249, where a policy insured “S. M. Gray, agent,” 
and it was held that the insuring words were more than a mere description of 
the agent’s own person and imported that he was acting for an undisclosed prin- 
cipal. 

[131 And there is no question but that Ollie Estes would hold the proceeds of 
this policy as a trustee for the benefit of the heirs if she is entitled to recover. 
But the mere fact that she was an administratrix of an estate does not ipso 
facto make her a trustee, or agent for the heirs to insure the property for them 
or for their benefit. As was said in State ex rel. Buder v. Brand, 305 Mo. 321, 
265 S.W. 989, loc. cit. 990, 991: “It might be suggested that an administrator 1s 
a trustee for all parties having a beneficial interest in the estate under his admin- 
istration, and that by reason of that relationship the general duty rests upon him 
to see that all provisions of law with respect to the administration of estates are 
complied with. But an administrator is not a general trustee.” 

The evidence shows that the appellant’s local agent had known Ollie Estes 
for thirtv years. The agent knew that she was the administratrix of her father’s 
estate. When it came to a renewal of the policy no questions were asked and 
the administratrix told Tracy McFarland “to renew it like the other one.” The 
agent filled out and sent in a new unsigned application and the appellant sent her 
a new policy written just like the other one, for three more years. The premium 
on this policy was paid from assets of the estate, and Mrs. Estes had not then 
heen discharged as administratrix. 

The subagent, Tracy McFarland, knew that Ollie Estes managed the insured 
property, rented it, collected the rents and looked after the tenants, at least until 
1934 when the bank closed. It was not shown that the local agent had anv knowl- 
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edge as to what became of the income from the property, nor, as far as that goes, 
what Mrs. Estes did with it. Neither did the local agent know that the admin- 
istratrix had been discharged until after the fire, when she was so informed by 
the probate judge or by the appellant’s adjuster. 

Ollie Estes did testify that for the years 1930, 1931, 1932, 1933, and 1934 she 
“acted for the other heirs.” But there was no evidence that the defendant or its 
agent knew that she was acting “for the other heirs.” If there is any inference 
to be drawn from the evidence as to the agent’s knowledge it could only be that 
she knew that Mrs. Estes was acting as administratrix. There is nothing about 
the policy itself to indicate that she was acting in any capacity other than that 
of administratrix. There was no ambiguity to be explained, and no words to be 
interpreted. 

Neither was there any proof that the other heirs knew that she was acting for 
them, nor that she had insured the property in any capacity. In fact, she testified 
that one of the heirs lived in Colorado, two of them in California, and the last 
she heard of one sister she was in New York, but at the time of the trial she did 
not know where she was. The evidence does not disclose whether they knew of 
this suit. 

[14] As between Mrs. Estes and her brother and three sisters, we doubt that 
there was sufficient competent evidence from which a jury could properly find that 
she was acting as their agent, or that they knew she was so acting, in procuring 
the insurance and in representing them at the time of the loss: But assuming that 
the jury could properly draw such inferences from the evidence as to the heirs, 
it does not follow that the appellant company would be bound by such agency. 
In the absence of proof of knowledge of such a relationship on the part of the com- 
pany or its agent, or proof of such facts as would constitute a waiver or estoppel 
as to the company, it cannot be said that Ollie Estes, administratrix for the estate 
of C. Dennis, was acting as an agent or trustee for the other heirs so as to bind 
the appellant on its policy. It may be that the company would have insured the 
interests of the individual respondents or Mrs. Estes as their agent just as it 
did the administratrix in her official capacity, but it had the right to have a chance 
to pass on whether or not it would so contract with them. 

The policy is clear and unambiguous; there was no fraud or false representation 
on either side; and we cannot write a new contract for the parties. 

Taking this view of the case it is not necessary to pass on other assignments 
of error. It is our opinion that the trial court should have instructed the jury 
that the respondents were not entitled to recover, and the judgment is reversed. 

Smith, and Fulbright, JJ., concur. 


FITTERLING v. JOHNSON COUNTY MUT. FIRE INS. CO. et al. No. 18952. 
Kansas City Court of Appeals. Missouri. Jan. 10, 1938. 
112 Southwestern Reporter (2d) 347. 


2. VALUE. 
_ Plaintiff in action on fire policy, insuring barn in which he had fourth 
interest for $500, was not entitled to award of $250 because of admission in 
pleadings that barn was worth about $1,000 when insured, in absence of evidence 
that it was worth more than $500 when destroyed by fire 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Circuit Court, Pettis County; Dimmitt pee Judge. 

Action on a fire insurance policy, tried as a suit in equity, by M. D. Fitter- 
ling against the Johnson County Mutual Fire Insurance Company and the 
Presbyterian Orphanage of Missouri, a corporation. From the decree entered, 
plaintiff appeals. 

Affirmed, 

A. R. Thompson, of Warrensburg, and Montgomery, Martin & Mont- 
gomery, of Sedalia, for appellant. 

T. C. Owen, Russell Garnett, and Gayles R. Pine, all of Warrensburg, for 
respondents. 

3LAND, Judge. 

This is an action upon a fire insurance policy. The case was tried as a 
suit in equity, resulting in a decree that plaintiff be paid by the defendant, 
msurance company, one-fourth of the insurance left after paying certain taxes 
and a fee of $50.00 to the attorney for the defendant, insurance company; that 
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the remainder be paid to the defendant, Presbyterian Orphanage of Missouri, 
and that it should rei imburse plaintiff in the sum of $16.50 for its proportionate 
part of the insurance premiums paid by him. Plaintiff has appealed. 

The facts as nearly as they can be stated, in view of the failure of the 
parties to introduce evidence of material dates and other matters, show that 
Elmer and M. S. Fitterling, brothers, owned a farm in Johnson County upon 
which a barn, the subject of the insurance in question, was situated; that Elmer 
Fitterling owned a three-fourths interest and his brother a one- fourth interest 
in the farm, the two holding it as tenants in common; that on or about Septem- 
ber 21st, 1931, the policy in suit was issued to them, insuring, among other 
property, the barn in question for $500.00. The policy was for a term beginning 
September 21st, 1931, and ending September 21st, 1936. It was issued to the 
brothers and “their legal representatives.” 

On December 24th, 1932, Elmer .Fitterling died while the policy was still in 
force, leaving a will, not introduced in evidence, but it is admitted in the briefs 
that it devised the property in question to his brother for life and the remainder 
to the defendant, the Presbyterian Orphanage. Sometime after Elmer Fitter- 
ling’s death the plaintiff herein was appointed administrator of his estate with 
the will annexed. The answer of the Presbyterian Orphanage of Missouri 
alieges that this appointment was made on January 9th, 1933, but there is no 
evidence of this, nor, is this fact admitted in the briefs. 

There was - decree introduced in evidence which recites that on January 
17th, 1933, M. Fitterling, by warranty deed, conveyed the land on which the 
es was po to the plaintiff and his wife. The decree also states that 
M. Fitterling died on the 24th day of December, 1933. This was not proof 
of a facts. However, there is evidence that soon after this deed was made 
(whenever that was) the plaintiff went to the office of the insurance company 
and, without having the policy in his possession (the same apparently having 
been lost or misplaced) asked the insurance company to reissue and transfer the 
insurance to him and his wife. By means of the information obtained from the 
written application for the original insurance, the company was able to make 
a copy of the insurance policy and delivered the copy to the plaintiff with the 
name of the insured, Elmer and M. §S. Fitterling, stricken out and _ plaintiff's 
name as the insured inserted in the policy. 

The testimony of the plaintiff and an officer of the insurance company was 
to the effect that this policy was reissued and transferred to plaintiff and his wife. 
In other words that it was new insurance. What was actually the legal effect 
of this transaction, in view of the fact that the policy was originally issued 
to Elmer and M. S. Fitterling and their legal representatives and that plaintiff 
was then the administrator of Elmer Fitterling’s estate, is not necessary to 
inquire into for, as hereinafter indicated, the case is decided on grounds not 
involving these circumstances, 

The insurance company was an assessment company and the policy could 
not be kept in force except by paying the assessments. Plaintiff, as administra- 
tor of the estate, paid one of these assessments because Elmer Fitterling was 
obligated to pay it during his lifetime. The balance of the assessments were 
paid by plaintiff out of his own funds. A fire occurred on June 27th, 1936, 
destroving the barn insured. 

The decree of the Circuit Court of Johnson County, which we have alluded 
to, dated June 22nd, 1936, was introduced in evidence by the Presbyterian 
Orphanage. This decree recites, among other things, that the deed from M. S. 
Fitterling to plaintiff, executed on the 17th day of January, 1933, was fraudulent 
and void as to the Presbyterian Orphanage and i“ same was set aside and for 
naught held as to it; that on the death of M. S. Fitterling, on December 21st, 
1933, the Presbyterian Orphanage became seized in fee simple of an undivided 
three-fourths interest in the land in question, under the terms of the will of 
Elmer Fitterling, “and that the pretended title attempted to be conveyed to 
the said undivided three-fourths interest in said land by said May Sylvester, to 
the Defendants, Melville D. Fitterling and Lydia M. Fitterling, his wife, should 
be, and is divested out of the said Melville D. Fitterling and Lydia M. Fitter- 
ling, his wife, and vested in the Presbyterian Orphanage.” It was also decreed 
that the Presbyterian Orphanage recover trom the defendants M. D. Fitterling 


’ 
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and his wife, three-fourths of the annual rental value of the premises from 
the first day of March, 1933 at the rate of $450.00 per annum. 

It appears that the insurance company was summoned as garnishee in an effort 

to collect the money part of this judgment. What became of that proceeding is not 
shown in the evidence. It also appears that the insurance company filed a bill oi 
interpleader, asking that M. D. Fitterling and the Presbyterian Orphanage inter- 
plead for the amount of the insurance in suit. What became of this suit is likewise 
not shown in the record. This present action to recover the amount of the insur- 
ance was instituted on September 8th, 1936 by the plaintiff, against the defendant 
lohnson County Mutual Fire Insurance Company. 
' On October 12th, 1936, the Presbyterian Orphanage filed a motion to be made 
party-defendant to this suit, claiming that it owned a three-fourths interest in the 
proceeds of the insurance. On October 14th, 1936, said motion was sustained. The 
record fails to show any objection to the Presbyterian Orphanage being made 
party-defendant, or, any exception to the sustaining of said motion. 

On October 12th, 1936, the insurance company filed its answer, admitting the 
existence of the insurance; that the barn was destroyed by fire; that it was 
indebted either to the plaintiff or to the Orphanage in the sum of $500.00: that 
the Orphanage was claiming a three-fourths interest in the proceeds of the policy; 
that plaintiff was claiming the entire amount; that it did not know which of the 
two claimants was entitled to the money and prayed that the court require the 
Orphanage to interplead in the action; that the insurance company be discharged 
from further liability on account of the policy and that it recover all of its costs 
and attorneys’ fees. The fund was not tendered or paid into court by the com- 
pany, nor was it discharged. 

On October 17th, 1936, the Presbyterian Orphanage filed its answer alleging 
that, at the time of the issuance of the policy to Elmer Fitterling and M. S. Fitter- 
ling, Elmer owned an undivided three-fourths and M. S. Fitterling owned an undi- 
vided one-fourth interest in the property insured; that Elmer Fitterling died on 
December 24th, 1932; that Elmer Fitterling devised his interest in the property to 
M. S. Fitterling during his life and the remainder to the Orphanage in fee simple; 
that after the death of Elmer Fitterling and on January 9th, 1933, M. D. Fitterling 
was appointed administrator, with the will annexed, of the estate of Elmer Fitter- 
ling, deceased, and duly qualified as such; that after said appointment plaintiff 
and M. S. Fitterling entered into a conspiracy to defraud and defeat the Orphanage, 
the remainderman, of its rights under the will, carrying out said conspiracy on the 
17th day of January; that nine days after his appointment as administrator a 
deed was executed by M. S. Fitterling purporting to convey to plaintiff and his wife 
all of said property described in the insurance policy; that plaintiff, as administrator 
of the estate paid the assessments on the policy out of funds of the estate while 
acting as administrator, and before making his final settlement as such had the 
policy changed into his name as administrator of the estate and took the policy 
over for the use and profit of the remainderman herein; that the defendant insur- 
ance company had no right to transfer said right to plaintiff in his individual capa- 
city; that he is “estopped by law and equitv from claiming the funds due on said 
policy after having paid assessments of and against the same out of the funds of 
the Elmer Fitterling Estate while he was acting as administrator”; that in carrying 
out the conspiracy to defraud the remainderman, plaintiff, as administrator, never 
at anv time advised the remainderman of its rights: that it never knew 
at any time of its rights until about 15 months after said admin- 
istration had been closed: that upon learning of its rights in the 
Property it immediately filed a suit in equity to cancel and set aside said deed as to 
the interest of Elmer Fitterling; that the court, on June 22nd, 1936, divested the 
title and interest of Elmer Fitterling out of plaintiff and his wife and vested the 
same in the defendant: that five days after the obtaining of said decree on the 27th 
day of Tune, 1936, the barn in question was destroyed by fire and the insurance 
hecame immediately due and pavable: that this defendant demanded three-fourths 
of the money therefrom from the insurance company. It offered in its answer, to 
reimburse plaintiff for its pro-rata share of the assessments which he had vaid 
on the policy since his discharge as administrator. It alleged the value of the harn 
to have heen about $1000.00. Defendant then prayed: 
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“Wherefore, this defendant prays the court that the court order and direct 

the Johnson County Mutual Insurance Company to pay first, the taxes assessed, 
levied, due and payable upon the premises described herein, and that out of the 
remainder of said policy said Johnson County Mutual Insurance Company be 
directed to pay to this defendant its pro rata share in said policy, and that the 
Johnson County Mutual Insurance Company as garnishee be directed to pay the 
remainder of said money to the Sheriff to apply upon the judgment and execution 
which is now in the hands of the Sheriff, and for all other and further relief as to 
the Court may seem meet and just.” 
_ Plaintiff’s reply consists of admissions of certain parts of the answer of the 
imsurance company and a general denial as to the balance and as to the defendant, 
Presbyterian Orphanage of Missouri, admits that the value of the barn was about 
$1000.00, as stated in the answer of the Orphanage; that Elmer Fitterling died on 
the 24th day of December, 1932, and denies each and every other allegation therein 
contained. 

The court tried the case as one in equity. Plaintiff claims that this was done 
over his objection. We are of the opinion that all parties consented to that method 
of trying the cause. Plaintiff's attorney expressed the opinion that it was a suit at 
law and asked the Court its view of it and the Court stated that he considered it an 
equity case, “in the nature of an interplea.” Counsel for the Orphanage stated that 
his theory was that it was a suit in equity. Counsel for plaintiff then stated: “If 
we all agree it is a trial in equity, all right.” The Court then said: “Very well, is 
that all, Gentlemen?” 

Had the case not been tried as one in equity the answer of the defendant, 
insurance company, could not have been considered in the nature of a bill of 
interpleader. There was no payment or offer to pay the money into court by the 
insurance company, there was no order of the court sustaining the bill and the 
insurance Company was not discharged but took part in the trial of the cause. 
Smith v. Grand Lodge A.O.U.W., 124 Mo.App. 181, 101 S.W. 662; McFarland, 
Adm’r v. Creath, 35 Mo.App. 112, 121; 32 C.J. pp. 451, 455. However that may be, 
we will treat the case in this court as it was considered by all parties at the trial, 
that is, that it was a proceeding in equity. 

[1] Plaintiff contends that the Orphanage is not entitled to any of the pro- 
ceeds of the reissued policy sued on for the reason that it was payable to the 
insured and the Orphanage was not a party to it; that the evidence shows that 
there was no intention on the part of the contracting parties that the Orphanage 
should have any interest therein. 

If it were not that the facts in this case distinguish it from the ordinary run 
of cases of this kind, no doubt plaintiffs contention would be well taken. 26 C.J. 
pp. 17, 18, 82, 83, 434 435. It is well settled that where one of two or more 
tenants in common insures his interest separately against loss by fire he is entitled 
to recover the loss. See 26 C.J. p. 435, where it is said: “Where different persons 
have different interest in the same property, the insurance taken by one in his 
own right does not in any way inure to the benefit of another of such persons.” 
But this is not such a case. Plaintiff did not insure his and his wife’s interest in 
the property, that interest having been a fee simple title to an undivided one-fourth 
interest in the property and a three-fourths interest therein during the life of 
M. S. Fitterling, who was apparently alive at the time the insurance was trans- 
ferred. The “reissued” policy insured the entire interest in the property. It was 
held in Sampson v. Grogan, 21 R.I. 174, 184, 187, 42 A. 712, 717, 44 L.R.A. 711: 
“Tf a policy is issued to a life tenant for the full value of the fee, and this amount 
is recoverable by him, he certainly ought to be held to be a trustee for the 
remainder-man as to the excess of the amount received over the value of his life 
interest.” In Clyburn v. Reynolds, 31 S.C. 91, loc. cit. 118, 119, 9 S.E. 973, 980, it 
was said: “In the case of Annely v. De Saussure, 26 S.C. [497] 505, 2 S.E. 490, 
[4 Am.St.Rep. 725], an insurance policy taken out by one tenant in common 
was held not to inure to the benefit of the co-tenant. One tenant in common is 
not in any sense a trustee for his co-tenant, and has no insurable interest in his 
share of the property. A life-tenant, on the other hand, is a trustee for the 
remainder-man, and is certainly liable for loss by fire caused bv his negligence. 
He ought not to be allowed to put himself in a position in which he would have 
no motive for proper care of the estate by having a policy of fire insurafice by 
which, in case of loss, he could substitute the full fee-simple value of the buildings 
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in place of his interest for life. We therefore think that a sound public policy 
requires that any money collected by a life-tenant on a total loss by fire should 
be used in rebuilding, or should go to the remainder-man, reserving the interest 
for life for the life-tenant.” See, also, Green v. Green, 50 S.C. 514, 27 S.E. 952, 
62 Am.St.Rep. 846; Welsh v. London Assurance Corp., 151 Pa. 607, 25 A. 142, 
31 Am.St.Rep. 786; Grant et al. v. Buchanan et al., 36 Tex.Civ.App. 334, 81 S.W. 
820; Millard v. Beaumont, 194 Mo.App. 69, 185 S.W. 547. 

While the facts in the case at bar are somewhat different from those in the 
Sampson and Green Cases, the principle is applicable. 


It appearing that it was the desire of the parties that the court adjudge the 
payment of the taxes and attorney’s fees and, it heing apparent that the rest of 
the decree relating to the division of the fund is in accordance with the law 
applicable to the situation, the judgment should be affirmed. 

[2] We disallow plaintiff's claim that, as it is admitted in the pleadings that 
the barn when insured was worth “about” $1000.00, he should be awarded $250.00 
of the fund on the basis of his one-fourth interest in the property. There is no 
evidence as to the value of the barn being other than $500.00 when it was destroyed. 
Consequently, we are not called upon to decide what would have been the effect 
had evidence been introduced that it was worth $1000.00. We are of the opinion 
that the answer and the prayer thereto of the defendant Orphanage is sufficient 
to support the relief granted by the court. Deitz v. Mound City M. F. & L. Ins. Co., 
38 Mo. 85: Hutcherson v. Briscoe, 77 Mo. 373; Growney v. O’Donnell, 272 Mo. 
167, 198 S.W. 863; Scott v. Davis, 198 Mo.App. 512, 200 S.W. 723. 

The judgment is affirmed. 

All concur. 


DECORATIVE UTILITIES CORPORATION v. NATIONAL MOTORS 
TRUCKING CORPORATION. 
Court of Chancery of New Jersey. Jan. 19, 1938. 
196 Atlantic Reporter 381. 
1, CARRIER. 

The proceeds from a fire policy, which were paid to a common carrier as the 
insured, belonged in equity to the shippers whose goods had been destroyed, sub- 
ject to payment of reasonable expenses of carrier in transaction. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

2. OTHER INSURANCE. 

Where shipper had fire insurance, out of which it was compensated for loss 
of goods while in hands of carrier, shipper was not entitled to share in proceeds 
from fire policy taken out by carrier. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


Syllabus by the Court. 

1. Common carrier procured fire insurance covering property of its hailors. 
The insurance money belongs in equity to the bailors whose goods were destroyed, 
subject to payment of reasonable expenses of the bailee incurred in the transaction. 

2. Bailor whose loss has been paid out of other insurance cannot share in the 
fund. 

3. When receiver has two funds arising from different sources and held for 
separate groups of claimants, administration expenses including compensation of 
receiver should be equitably apportioned between the two funds. 

4. Claims against insolvent corporation have priority as follows: (1) Wage 
claims for not more than $250 each; (2) franchise tax due the state: (3) personal 
property tax due municipality; (4) employer’s contribution due under Unemployment 
Compensation Law; (5) rent. ; 

5. Claim under Workmen’s Compensation Law for compensation accruing 
within two months next preceding appointment of receiver has same prioritv as 
a claim for wages. ‘ 

Action by the Decorative Utilities Corporation against the National Motors 
Trucking Corporation, wherein the receiver.of the defendant sought instructions 
concerning the disposition of two funds, one derived from the general assets of 
the defendant, and the other the proceeds from a fire insurance policy covering 
goods of defendant’s bailors. ; 
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Decree in accordance with opinion. 

Samuel Dreskin, of Newark, for complainant. 

James L. McKenna, of Newark, pro se, for defendant. 

Michael Breitkopf, of Newark, for Julius Stejakowski. 

Sigmund C. Bernstein, of Newark, for Milton Zicherman. 

e Osborne, Cornish & Scheck, and Emanuel G. Scheck, all of Newark, for Charms 
oO. 

BickLtow, Vice Chancellor. 

[1] The receiver of defendant insolvent corporation asks instructions. He 
has in his hands two funds, one derived from the general assets of the corporation, 
the other proceeding from a fire insurance policy. The company was in the express 
business, a common carrier. The policy in question, though procured by the com- 
pany, covered the property of its customers, not its own property. The money 
belongs in equity to the bailors whose goods were destroyed. Williams & Co. v. 
Auto Express Co., 78 N.J.Eq. 165, 78 A. 670: Note to 53 A.L.R. 1409. As soon as 
the fire occurred, the company engaged one Zicherman to adjust and settle the tire 
loss and agreed to pay him 10 per cent. of whatever sum was recovered. He effected 
a settlement for $5,000, the sum paid by the insurer to the company. The parties 
in interest do not contest the reasonableness of the agreed compensation, and all, 
except one, expressly consent to the payment of $500 out of the fund to Zicherman. 
Reasonable expenses of the company, incurred in the transaction, are a prior charge 
on the fund. Farmers’ Ginnery, etc., Co. v. Thrasher, 140 Ga. 669, 79 S.E. 474; 
Clough v. Stillwell Meat Co., 112 Mo.App. 177, 86 S.W. 580. The receiver will he 
directed to pay Zicherman. 

[2] One of the customers whose goods were destroyed in the fire, Walker- 
Turner Company, had procured insurance for itself out of which it has been com- 
pensated for its loss. It is not entitled to share in the fund. Friedman v. Woods 
Motor Vehicle Co., 7 Cir., 123 F. 413, 59 C.C.A. 507. The other participants in the 
insurance money do not object to the receiver transferring to his general account 
so much of the special fund as would go to Walker-Turner Company if it had not 
been insured. Two other bailors, F. C. Kent and Finkelstein & Co., are indebted 
to the insolvent corporation. Their debts will be offset against their shares of the 
insurance money and will be transferred to the general fund. 

[3] Before the appointment of the receiver, this fund, then intact in the com- 
pany’s bank account, had been attached by a creditor. he receiver succeeded in 
freeing the money from the attachment. Later he conducted hearings to ascertain 
who were the bailors interested in the fund and the proportionate amount due each. 
When a receiver has in his hand two funds arising from different sources, and 
which are held for separate groups of claimants, the administration expenses, 
including the compensation of the receiver, should be equitably apportioned between 
the two funds. Meister v. Meister, Inc., 103 N.J. Eq. 78, 142 A. 312; Franklin 
Lumber Co. v. Harold Anderson, Inc., 104 N.J.Eq. 306, 145 A. 477; Albert & Kerna- 
han v. Franklin Arms, 107 N.J.Eq. 468, 153 A. 598. The receiver will be allowed 
out of the insurance fund, for his services in respect thereto. 

[4, 5] Several classes of claims against the general fund have priority in the 
following order: 

First. Wage claims for work done within two months next preceding the filing 
of the hill. Revised Statutes of 1937, § 14: 14-21, 2 Comp. St.1910, pp. 1650, 1651, 
§§ &3, 84; Gleason v. Chemical & Dye Corp., 112 N.J.Eq. 383, 164 A. 588. But 
subject to the limitation stated below. 

Counsel for one Stejakowski asserted on the argument that he had been injured 
November 2, 1936, in an accident in the course of his employment by the company, 
whereby he became entitled to receive $20 a week for eight and one-half weeks 
under the Workmen’s Compensation Law. The compensation period was within 
the two months next preceding the appointment of the receiver. Stejakowski’s 
claim has the same status and priority as a claim for unpaid wages. R.S.1937, 34: 
15-29, Comp.St.Supp.1924, § **236—25: Steel & Iron Mongers v. Bonnite Insulator 
Co., 90 N.J.Eq. 200, 106 A. 380. But no proof of claim has been filed and no evi- 
dence submitted to support counsel’s allegations; the receiver denies that Stejakow- 
ski was an employee of the company at the time of the accident. Stejakowski can 
be allowed nothing out of the estate. ° 
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Second. Franchise tax due the state of New Jersey. 

Third. Personal property tax due the city of Newark. Spark v. La Reine 
Hotel Corp., 112 N.J.Eq. 398, 164 A. 589; Bea v. Turner & Co., 115 N.J.Eq. 189, 
169 A. 832. 3 

Fourth. Employer’s contribution due under the Unemployment Compensation 
Law. R.S.1937, 43: 21-14(b) and (f), N.J.St.Annual 1937, § 107-151 (14) pars. 
(b, f).. The claim for such contribution is “prior to all other claims except taxes 
and claims for remuneration of not more than two hundred fifty dollars ($250.00) 
to each claimant, earned within six months of the commencement of the proceed- 
ing.” “Claims for remuneration” means claims for wages. R.S.1937, 43: 21-19(p), 
N.J.St.Annual 1937, § 107—151 (19), par. (p). The effect of this provision is to 
leave wage claims amounting to not more than $250 each ahead of claims for 
contributions under the Unemployment Compensation Law. In the present case, 
none of the wage claims is for more than $250, so I need not consider what 
would be the standing of the excess. 

Fifth. Rent for not exceeding one year. Philadelphia Dairy Products Co. v. 
Summit Sweets Shoppe, 113 N.J.Eq. 458, 167 A. 667; Whitehead vy. Whitehead Pot- 
tery Co., 115 N.J.Eq. 257, 170 A. 830. 


DAVIS et al. v. LAW UNION & ROCK INS. CO. Limited, et al. 
Municipal Court of City of New York, Borough of Brooklyn, Seventh District. 
Dec. 3, 1937. 

1 New York Supplement (2d) 344. 

FRIENDLY FIRE. 

A fire confined to an oil-burning furnace was “friendly fire,” as distinguished 
irom a “hostile fire,” and insured could not recover on fire policies for damages 
resulting when flames shot out of chimney and caused rooms to become filled 
with smoke and soot. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Action by Nathan Davis and another against the Law Union & Rock Insur- 
ance Company, Limited, and others, to recover on fire policies for damages 
caused by an alleged fire. 

Complaint dismissed after trial on the merits. 

Max Schulman, of Brooklyn, for plaintiffs. 

John L. Fletcher, of New York City, for defendants. 

Kocu, Justice. 

This action was breught to recover on policies of fire insurance for damages 
caused by an alleged fire in premises of the plaintiff at 772 Vermont street, 
Brooklyn, N. ¥. 

According to the testimony at the trial of this action, there was an oil 
burner operating in the furnace in the basement of said premises, and suddenly 
flames shot out of the chimney causing the rooms to become filled with smoke 
and soot. The fire department was called, but when firemen arrived, they 
found no flames or any burning material, but only smoke, and the fire in the 
turnace evidently had burned itself out. There was some evidence that the 
flames had scorched some of the wires on the ceiling of the basement, but no 
evidence whatsoever that any conflagration had occurred outside of the fire in 
the oil furnace. 

The question for determination in this case is whether the damage alleged 
to have been sustained by the plaintiff was caused from what is known as 
hostile fire distinguished from a friendly fire. From an examination of all of the 
testimony giving the plaintiff the most favorable interpretation thereof, the 
damage sustained herein was not one compensative within the terms of the 
policies of fire insurance. The fire here was what is called a friendly fire. There 
was at all times only one fire that was kept burning in the place where it was 
intended to be by the supply of fuel which was constantly running into the 
furnace. Nothing outside of the furnace was actually ignited, for the testimony 
showed that nothing was done either by the plaintiff or the firemen to put out 
any fire outside the furnace, and, in fact, the fire in the furnace itself evident: 
burned out when the supply of fuel in the furnace pot was exhausted. The flame 
which the plaintiff testified he saw coming out of the chimney was in effect onh 
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an extension of the flame within the furnace, and no second fire resulted from the 
fire in the furnace itself. - 

I am therefore of the opinion that the damage suffered by the plaintiff was 
the result of a “friendly fire” as distinguished from a “hostile fire.” The court has 
been unable to find any decisions by the higher courts of this state directly in point, 
but in Solomon v. United States Fire Insurance Company of New York, 53 RI, 
154, 165 A. 214 and Lavitt v. Hartford County Mutual Fire Insurance Company, 
105 Conn. 729, 136 A. 572, the facts were practically identical with those in the 
instant case. 

In Solomon y. United States Fire Insurance Company of New York, supra, 
decided by the Supreme Court of Rhode Island in 1933, the court said at page 216 
of 165 A.: “The damage in the case at bar was caused by one fire which was 
intentional and within the place where it was intended to be. The fact that this 
fire was excessive and that flame for a short time was seen to be outside the 
furnace did not change the nature of the fire. The material consumed and the com- 
bustion thereof was not accidental; it was intentional, * * * The flame outside 
the furnace was merely an extension of the flame within the furnace, and was 
= to one and the same control. No second fire resulted from the intentional 

re. 


The complaint is therefore dismissed after trial on the merits. 


SAUL J. BARON CORPORATION v. PIEDMONT FIRE INS. CO. et al. 
Supreme Court, Appellate Term, First Department. Dec. 16, 1937. 
1 New York Supplement (2d) 713. 
1. BURDEN OF PROOF. 

In action against fire insurer, insured has burden of showing its alleged fire 
damage. 

(For other cases, see Insurance, Dec. Dig. § 646|6].) 

2. ELECTRICAL INJURY. 

The burning or charring of a wire carrying electric current occurring during, 
or accompanying, an overload of current, must be regarded as an “electrical injury” 
precluding recovery for alleged fire damage from fire insurer, especially in absence 
of evidence showing such burning or charring to be fire as distinguished from 
electrical injury. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by the Saul J. Baron Corporation against the Piedmont Fire Insurance 
Company and others. From a judgment of the Municipal Court of the City of 
New York, Borough of Manhattan, First District, in favor of plaintiff, defendants 
appeal. 

Reversed, and judgment directed for defendants. 

Argued November term, 1937, before Lydon, Levy, and Hammer, JJ. 

John L. Fletcher, of New York City, for appellants. 

Horowitz & Hurwitz, of New York City, for respondent. 

Per Curiam. 

{1] Plaintiff had the burden of showing its alleged fire damage. The only 
evidence of the cause of the alleged fire, charring, or burning of electric wiring 
was that of an overload of electrical current. 

[2] The burning or charring of a wire carrying electric current occurring 
during or accompanying an overload of current must be regarded as an electrical 
injury especially when, as here, there is an absence of evidence showing such 
burning or charring to be a fire as distinguished, if that can be, from electrical 
injury. 

Tudgment reversed, with $30 costs, and judgment directed for defendants, with 
costs. All concur. 
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COMMERCIAL STANDARD INS. CO. v. FIDELITY UNION INS. CO. 
No. 13643. 
Court of Civil Appeals of Texas. Fort Worth. Dec. 17, 1937. 
Rehearing Denied Jan. 14, 1938. 
111 Southwestern Reporter (2d) 1167. 
1. REINSURANCE. 

Allegations that reinsurer contracted to insure insurer against loss to extent of 
one-fourth of insurer's liability that might arise under a syndicate contract, that 
insurer, because of loss, made payments for liability incurred under contract for the 
total sum of $2,659.69 and demanding that the reinsurer pay such sum, were 
insuthcient to support judgment for the insurer for $2,165.71, since allegations 
showed that reinsurer was liable only for one-fourth of insurer’s total liability. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

2. SURETY. 

Where reinsurer contracted to insure insurer against loss to extent of one- 
fourth of insurer’s liability under syndicate contract between insurer and_ nine 
other insurance companies for reinsurance among themselves, reinsurer, unless it 
knew that one of the nine other insurance companies never executed syndicate, 
stood in a position analogous to that of a surety. 

(For other cases, see Insurance, Dec, Dig. § 679.) 

3. REINSURANCE. 

Where reinsurer contracted to insure insurer against loss to extent of one- 
fourth of insurer’s liability under syndicate contract between insurer and nine other 
insurance companies for reinsurance among themselves, contract between reinsurer 
and insurer did not make reinsurer a member of the syndicate. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

4. REINSURANCE. 

Where reinsurer contracted to insure insurer against loss to extent of one- 
fourth of its liability under syndicate contract, the purpose of which was to provide 
reciprocal reinsurance among members of syndicate insuring cotton, reinsurer could 
be held liable for only legal liability of insurer, and not for any losses assumed by 
insurer and other members of syndicate because of insolvency of one of the 
members. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Appeal from District Court, Dallas County; Claude M. McCallum, Judge. 

Suit by the Fidelity Union Insurance Company against the Commercial Stand- 
ard Insurance Company to recover from the defendant money allegedly due to the 
plaintiff under a reinsurance contract. From a judgment in favor of the plaintiff, 
the defendant appeals. 

Judgment reversed, and cause remanded for a new trial. 

Touchstone, Wight, Gormley & Price, of Dallas, for appellant. 

’. J. Rutledge, Jr., of Dallas, for appellee. 

Brown, Justice. 

Certain fire insurance companies, including the appellee, in September, 1924, 
entered into what seems to be known among insurance companies as a “pool,” the 
contract being in writing, and the intent and purpose of which was “to provide 
automatic and reciprocal reinsurance between and among the subscribing Companies 
against their severally incurred liabilities under all policies issued to cover cotton 
in bales under floater reporting forms, or so called ‘Buyer’s transit,’ ‘Spark Hazard, 
and ‘legal liability’ forms and any and all other forms except forms covering only 
cotton at specific locations, or cotton insured under limited floater forms for 
specific amounts; and, second, to provide for the taking of reinsurance in definite: 
and fixed proportions by the several subscribing Companies of the excess liability 
of any one subscribing Company that may desire to cede its liability in excess 
of any given amount under policies covering cotton in hales at specific locations, 
or under limited floater forms for specific amounts; and, third, to provide auto- 
matic and reciprocal reinsurance of any undertaking of reinsurance by anv one 
subscribing Company of the liability of any Company or association not subscrib- 
ing hereto on anv risk on baled cotton.” 

The apportionment made in this contract hetween the ten subscribing companies 
“for automatic and reciprocal reinsurance” provided for in the contract shows that 
appellee’s portion is 20 per cent. 
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Section 7 of the contract stipulates: “The manager of the Southern Cotton 
Underwriters (that being the name adopted in the contract between these Compan- 
ies) shall procure for the benefit of the subscribing Companies reinsurance in such 
amount as he may determine of the excess of the aggregate liabilities under policies 
issued by the subscribing Companies under this agreement, such reinsurance to 
cover at least 95% of the excess over One Hundred Thousand ($100,000) Dollars 
on all classes of risks except ‘AA’ Classifications.” 

Section 18 of the agreement is: “This agreement shall continue in effect until 
terminated by mutual consent of the subscribing Companies, but any subscribing 
Company may withdraw and cease to be obligated hereby on the first day of Sep- 
tember of any year by giving 90 days notice in advance to the Manager of the South- 
ern Cotton Underwriters. Upon the receipt of such -notice the Manager shall 
notify the other subscribing Companies and the Companies remaining parties to 
this agreement shall immediately arrange to make up the liability represented by 
the Company withdrawing by reapportioning the liability among themselves or by 
securing another company to subscribe to this agreement.” 

On September 1, 1925, appellant made the following contract with appellee: 

“The Commercial Standard Insurance Company of Dallas, Texas, hereby agrees 
to reinsure September 1, 1925, 5% of the liability assumed by the Southern Cotton 
Underwriters as set forth in copy of the contract between the members of the South- 
ern Cotton Underwriters hereto attached and made part hereof; or, in other words, 
the Fidelity Union Fire Insurance Company under the terms of its contract with 
other members of the Southern Cotton Underwriters assumes 20% of the liability 
of the Southern Cotton Underwriters and it is the purpose of the Commercial 
Standard Insurance Company to reinsure the Fidelity Union for one-fourth of its 
liability, which is the same as 5% of the total liability of the Syndicate. 

“This reinsurance is made subject to all the terms and conditions that are stip- 
ulated in the contract between the member companies of the Southern Cotton Under- 
writers and the Commercial Standard hereby agrees to assume all the rights, priv- 
ileges, or liabilities of the Fidelity Union as provided for in said contract, subject 
to a gross liability of 5% of the total liability of all Companies.” 

\ppellant was at no time a party to the agreement entered into by the twelve 
companies, which thus formed what is called in its contract with appellee, “the 
Syndicate” viz: Southern Cotton Underwriters. 

Fidelity Union Insurance Company, appellee, brought suit in the district court 
of Dallas county against appellant, and alleged the making of the syndicate agree- 
ment with the other companies, naming them; and alleged the making of the contract, 
above quoted, by appellant; and attached copies of these contracts to its petition 
as exhibits; and then pleaded: “Your petitioner further avers that in effecting settle- 
ment of the liabilities incurred by said Southern Cotton Underwriters, as a result 
of the loss and damage sustained in the Harlingen fire loss of July 31, 1926, above 
referred to (reference being made to the following allegations: “and pursuant to 
such reinsurance contract your petitioner became liable upon a loss, identified as 
the Harlingen fire loss of July 31, 1926, for loss and damage suffered under said 
contract by Southern Cotton Underwriters”) payment was made by the said South 
ern Cotton Underwriters, and settlement and payments subsequently made by peti- 
tioner for the liability originally incurred by it under such contracts for the total 
sum of $2659.69. That as such payments and settlements of liability were made by 
your petitioner for such original liability, statements were made by your petitioner 
to the said defendant company covering its liability under its contract of September 
1, 1925. That such statements, known as bordereaus, were from time to time paid 
hy Commercial Standard Insurance Company, save and except the bordereaus 
aggregating the sum of $2659.69, copies of which are attached hereto and marked 
‘Exhibits B, C, D and E’ which are here referred to and made a part hereof hy 
reference, the same as if fully incorporated herein. But that although demand has 
been made upon the said defendant company for payment of the said sum_ of 
$2659.69 evidenced by such unpaid bordereaus, the said defendant company has failed 
and refused to make payment of such amount. to your petitioner’s damage in the 
sum of, towit, $3000.00.” 

Prayer is for “judgment for the amount of its debt, with interest and costs, etc 

The case was withdrawn from the jury and submitted to the court, and the 
judgment of the trial court reads, in part, as follows: 
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“And it appearing to the court upon consideration of the pleadings and the 
evidence and after hearing the argument of counsel, that the plaintiff is entitled 
to recover from the defendant five per cent of the total liability incurred by 
Southern Cotton Underwriters, under the principal contract involved herein, 
after allowing for excess insurance procured by them, and less the credits for 
payments heretofore made by said defendant thereunder; and that Southern 
Cotton Underwriters, under such principal contract incurred a total liability 
of $203,869.82 against which there was effective excess insurance in the sum of 
$60,000.00; and that Commercial Standard Insurance Company has paid here- 
tofore upon its liability to Fidelity Union Insurance Company the sum of 
$5,027.78, and that the balance due from Commercial Standard Insurance 
Company to the Fidelity Union Insurance Company is the sum of $2165.71, for 
which amount plaintiff is entitled to judgment with six per cent interest from 
January 1, 1934. 

“It is accordingly ordered, adjudged and decreed that plaintiff, Fidelity 
Union Insurance Company, a corporation, do have and recover of and from 
Commercial Standard Insurance Company, a corporation, the sum of $2535.69, 
together with interest thereon from this date until paid at the rate of six per 
cent per annum, and all costs incurred herein for which execution may issue.” 

Exception to such judgment was taken by said defendant helow, and notice 
of appeal given to the Court of Civil Appeals for the Dallas District, and the 
cause was from such court transferred by the Supreme Court to this court for 
review. 

|1] While the petition may survive an attack by a general demurrer, it 
seems clear to us that the judgment rendered by the trial court is not sup- 
ported by the allegations on which recovery is predicated. 

The substance of the plain and understandable allegations of the petitior 
are: That this appellant made a written contract with appellee to insure it 
against loss to the extent of one-fourth of its liability that may arise under 
another contract made by appellee, with a number of other insurance companies, 
concerning certain insurance risks; and then the petition plainly states that the 
plaintiff, because of a certain loss, made payments “for the liability originally 
incurred by it under such contracts (being that made with the several insurance 
companies forming the Syndicate, or Pool) for the total sum of $2659.69”; then 
follow the allegations of demand being made upon the appellant to pay $2,659.69, 
and prayer for the recovery of such amount. 

We hold that all of the allegations to the effect that appellant owes appellee 

$2,659.69 are insufficient to support the judgment rendered in the sum of 
$2165.71. with interest, when under the plain terms of appellee’s petition it 
alleges and shows appellant liable only for one-fourth of its total liability, 
and then alleges its total liability to have been $2,659.69. 

Furthermore, in the petition is found the further allegation that state- 
ments were sent to appellant from time to time which were paid by it (the 
amounts not being shown), but that the statements, made exhibits to the 
petition, were not paid by appellant. 

We hold that the allegations of the petition before us are insufficient to 
support the judgment rendered. 

And it appears that there are material variances between the allegations 
oi the petition and the evidence. 

We sustain the first and fourth assignments of error. 

In the light of the record before us, because the pleadings are not as full, 
definite, and clear as we consider they should be, we pretermit passing upon 
the second and third assignments of error. 

Appellee admits in its brief that it has found no case, clearly in point, to 
support its contentions, and such of the few authorities, to which we have 
access, as are cited in appellant’s brief, are not so persuasive as that we believe 
they support the contentions made by appellant. 

This case is a “maverick,” so far as this court is concerned. 

Selieving that the cause should be remanded for another trial, we here 
call attention to certain matters appearing in the record. 

Appellant contracted for the reinsurance of appellee’s liability which should 
arise under a definite contract, for reinsurance among themselves, alleged to 
have been made by certain ten insurance companies named in the contract, 
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and made a part of the contract here sued upon, and named in the petition, and 
yet it appears from the evidence that one of such named insurance companies 
never executed the syndicate, or pool, agreement. 

[2] Unless it can be shown by appellee that appellant knew of this omission 
and contracted with it with knowledge of the fact that such insurance company 
was not a party to the reinsurance agreement, it would seem to us that appell- 
ant’s position is analogous to that of a surety who signs under the representa- 
tion made and the belief that a certain other person or persons would be, or 
were, cosureties with him. 

This appears right and equitable, in view of the fact that the syndicate 
contract provides for the withdrawal of any one of the parties at a certain 
time, after notice provided for, and for the reapportioning of the liability of 
the remaining members, or the procuring of another subscriber. 

[3] We do not believe that the reinsurance contract made between appellant 
and appellee has the effect of making appellant a member of the syndicate, 
or pool. 

The very wording of the contract discloses that appellant reinsured appellee 
to the extent of one-fourth of its liability under the syndicate contract, and 
that liability is definitely fixed at “20% of the liability of the Southern Cotton 
Underwriters,” the syndicate in question. 


[4] In our opinion, under its reinsurance contract, appellant could only 
be held for one-fourth of the legal liability of appellee (under the syndicate 
contract) when such legal liability is shown, computed on the basis of 20 per 
cent. of the legal liability of the syndicate. 

This, to our way of thinking, excluded any losses assumed by the members 
of the syndicate by reason of the insolvency, or failure of any subscribing 
member. 

The syndicate contract does not provide for the reapportionment of liability 
among the subscribers, by reason of insolvency, or failure of a member, but 
only in the event of an actual withdrawal by the member. 

The fact that appellee and other subscribers felt morally bound to pay 
their pro rata proportions of the loss, which was not paid by one of the sub- 
scribers, because of its insolvency, imposed no legal obligation upon appellant 
to pay one-fourth of such part assumed by appellee. 

For the reasons given, the judgment of the trial court is reversed, and the 
cause is remanded for a new trial. 


HALIFAX FIRE INS. CO. v. FELTON. No. 8565. 
Court of Civil Appeals of Texas. Austin. Dec. 31, 1937. 
Rehearing Denied Jan. 19, 1938. 
112 Southwestern Reporter (2d) 269. 
2. OWNERSHIP. 

Evidence that fire policy was originally issued to grantor of the realty, that 
agent refused to transfer policy to grantee but thereafter transferred it to 
plaintiff upon agent’s ascertaining that title to realty was in plaintiff, held to 
make out prima facie case of plaintiff’s ownership, especially in view of 
insurer’s pleading that in deed from grantor to grantee, grantee’s name had 
been erased and plaintiff’s name inserted. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. FRAUD. 

In action on fire policy which provided that policy was void if insured was 
not sole and unconditional owner of insured property, where insurer’s pleadings 
in effect admitted that insured held property under a deed, but that deed 
passed no title to insured, burden was on insurer to show that title under 
which insured claimed was fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

4. EXCEPTION. 

In action on fire policy, it was not necessary for insured to plead or prove 
that loss was not occasioned by one or more of risks excepted by the policy. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

Error from Tom Green County Court: Jim W. Stovall, Judge. 





1438 


, and 
anies 


ssion 
pany 
»pell- 
senta- 
=, OF 


licate 
rtain 
vy of 


sllant 
icate, 


vellee 
and 
otton 


only 
icate 
) per 


ibers 
bing 
vility 

but 


pay 
sub . 
llant 


the 


Fire | Halifax Fire Ins. Co. v. Felton 1259 


Action on a fire insurance policy by Ruth Felton against the Halifax Fire 
Insurance Company. Judgment for plaintiff on a directed verdict, and defend- 
ant brings error. 

Reformed and affirmed. 

Thompson, Knight, Baker, Harris & Wright, of Dallas, for plaintiff in error. 

B. W. Smith and Clyde Vinson, both of San Angelo, for defendant in error. 

McCLenbon, Chief Justice. 

Suit upon a $500 policy insuring a building against loss by fire. The 
appeal is from a judgment for plaintiff upon a directed verdict. 

Four points are presented: 

1. There was no evidence of the amount of the loss or that the building 
was a total loss under the valued policy statute. 

2. There was no evidence that plaintiff was the sole and unconditional 
owner of the property. 

3. There was no pleading or evidence that the loss was not occasioned by 
ene or more of the excepted risks. 

4. The judgment improperly awarded interest from the date of the loss, 
instead of from sixty days after proof of loss, the date of payment provided in 
the policy. 

|1] Under the first point, the agent of defendant testified that the building 
was a total loss. After this testimony was given, defendant objected thereto, 
on the ground that it was a conclusion of an unqualified witness. The court 
sustained this objection; whereupon, on cross-examination, the witness qualified 
and the objection was overruled. The particular point made is that the original 
sustaining of the objection eliminated the testimony from the record, and 
when the objection was later overruled there was no testimony on the subject, 
as the witness was not further interrogated and did not again testify that the 
building was a total loss. No motion was made to strike the testimony from 
the record. It had already been introduced, and the effect of the court’s over- 
tuling the objection amounted to a reinstatement of the testimony. The point 
is manifestly without merit, and is overruled. 

[2] Upon the second point the evidence shows that the policy was originally 
issued to a Mrs. Nussbaumer. Later application was made to the company’s 
agent to transfer the policy to Mrs. Evans. This the agent refused on the 
ground that the company would not insure property belonging to Mrs. Evans. 
Later an application was made to transfer the policy to plaintiff. The agent 
nade his own investigation and ascertained from plaintiff’s brother-in-law that 
the property was owned by plaintiff. He thereupon attached a rider to the 
policy making it payable to plaintiff. This testimony was elicited on cross- 
examination by the defendant. 

The defendant also specially pleaded the title of the plaintiff to the property, 
showing how she acquired it, but asserted that the deed was fraudulent, and 
that the plaintiff was not the sole owner of the property. We quote this 
pleading in full: 

“4. Further specially answering, defendant would show that the policy 
insured on provides in substance that same should be.void if the interest of the 
insured in the property be other than unconditional and sole ownership, or if 
the subject of insurance be a building on ground not owned by the insured in 
fee simple. Defendant would show that the interest of the insured in the 
pioperty was not sole and unconditional ownership, and that the building 
was on ground not owned by the insured in fee simple. 

“In this connection defendant would show that prior to December, 1935, 
the building in question, as well as the three lots on which the building was 
located, was the property of Ella Nussbaumer, Wayne N. Prunell, Charles O. 
Wallburg, Ida Rebecca Wallburg, Anna Elizabeth Purnell, Robert Woodward 
Nussbaumer, J. Joseph Nussbaumer and Mary Ellen Nussbaumer. That during 
the month of December, 1935, the above named persons executed and delivered, 
for the consideration of $160, to Mrs. Elma Evans, a deed to the property in 
question and title to said property and the three lots on which it was situated 
passed to the said Mrs. Alma Evans, and the said Mrs. Alma Evans took 
Possession of the property. That thereafter the name of the grantee in said 
deed (Mrs. Alma Evans) was erased and the named of the plaintiff in this suit, 
Ruth Felton, was inserted. That no interest in the title to the property was 
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conveyed by said mutilated deed by reason of the fact that the grantors in said 
deed had never executed same as a conveyance to Ruth Felton, and for the 
same reason that at the time said name of Mrs. Alma Evans was erased and 
the name of Ruth Felton was substituted the person signing said deed had no 
interest in the said property, same having already been conveyed to Alma 
Evans. That by virtue of these facts Ruth Felton is not the sole and uncon- 
ditional owner of said property and was not at the time said policy was issued, 
and the building insured was not on ground owned by the said Ruth Felton in 
fee simple, and that said policy was, therefore, void and defendant has no 
liability herein. 

“5. Further specially answering, this defendant would show that after a 
deed was delivered to Alma Evans and she became the owner of the property 
in question, an attempt was made to get the defendant in this case to transfer 
its policy, which was originally issued to Mrs. J. M. Nussbaumer, to Alma 
Evans, but said company refused to transfer such policy to Alma Evans, for 
the reason that it did not care to insure the property owned by the said Alma 
Evans. Defendant would show that the said Alma Evans is the real owner of 
said property, and that the erasure of the name of Alma Evans in the deed to 
her and the substitution of the name of Ruth Felton was for the purpose of 
obtaining a policy of insurance on the property in question and was not a bona 
fide transaction, and said Ruth Felton has no real interest in the property 
herein involved. That this defendant company, had it known of all the facts 
herein and that the said Alma Evans was the real owner of the property, 
would not have transferred its policy to Ruth Felton since it was unwilling to 
insure Alma Evans or to insure any property that she had any interest in. 
That this defendant repudiated its contract by its original answer filed in 
this suit within ninety (90) days after it learned of the facts set out in this 
paragraph of its answer. That this defendant has no liability herein by 
virtue of the facts herein set out.” 

We hold that the above testimony and especially in view of the above 
answer was sufficient to make a prima facie case of ownership in plaintiff. 

[3] We further hold that the effect of the above pleading was to admit 
that the plaintiff held the property under the deed mentioned therein, but 
that the deed in fact passed no title to her. Under this pleading we think 
clearly the defendant assumed the burden of showing that the title under 
which the plaintiff claimed was fraudulent. This holding is supported by that 
in Boswell v. Pannell, 107 Tex. 433, 180 S.W. 593. 

[4] We overrule the third point upon the authority of Chief Justice Fisher’s 
opinion in Hartford Fire Ins. Co. v. Watt, Tex.Civ.App., 39 S.W. 200, in which 
writ of error was denied. That case is on all fours with this. For further 
authorities upon the subject, see American Ins. Co. v. Maddox, Tex.Civ.App., 
60 S.W.2d 1074. 

[5] Appellee confessed error upon the fourth point. It is manifest that 
this error resulted from inadvertence in drafting the judgment. It was not 
called to the attention of the trial court; and therefore its correction will be 
ut appellant’s costs. Watkins v. Junker, 90 Tex. 584, 40 S.W. 11; Buelin v. 
Smith, Tex.Civ.App., 294 S.W. 317; 11 Tex.Jur. pp. 370, 371, and note 14. 

The trial court’s judgment is reformed so as to provide that interest shall 
run from March 28, 1936, instead of from January 20, 1936, as therein provided; 
and, as so reformed, the judgment is affirmed. All costs of this court and the 
court below are assessed against appellant. 

Reformed and affirmed. 
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MARINE 


LANASA FRUIT STEAMSHIP & IMPORTING CO., Inc., v. UNIVERSAL 
INS. CO. No. 57. 
Argued Dec. 10, 1937. Decided Jan. 10, 1938. 
58 Supreme Court Reporter 371. 
2, CANCELLATION. 


A rider added to a marine policy and later canceled covering some losses 
already covered by the policy and others not covered by the policy, - 
specifically covering loss by decay, injury, or damage to fruit occasioned i 
consequence of delay resulting from stranding, is not controlling or caaemniiae 
that the policy did not cover such loss, and, if the general coverage clause 
permits recovery, what was done in connection with the rider does not defeat 
recovery. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

STRANDING. 

Stranding is a “peril of the sea,” and loss by stranding is within the 
coverage of a marine policy insuring against perils of the sea. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

4, PROXIMATE CAUSI 

The doctrine of proximate cause is applied strictly in cases of marine 
insurance, but in that class of case as well as others, the “proximate cause” 
is the efficient cause, and not a merely incidental cause which may be nearer 
in time to the result. 

“Proximate cause” is not necessarily the cause which is proximate 

in time. The cause which is truly proximate is that which is proximate 

in efficiency. That efficiency may have been preserved although other 

causes may in meantime have sprung up which have yet not destroyed 

it or truly impaired it, and it may culminate in a result of which it 

still remains the real efficient cause to which the event can be ascribed. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

5. PROXIMATE CAUSE. 

The principle that the proximate cause of a loss within a marine insurance 
policy is the efficient cause applies, though within the network of causation 
there may be found the operation of natural forces to which a disaster within 
the coverage of the policy has given place. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

6. PERIL OF SEA. 

A marine policy insuring a cargo of bananas against “perils of the sea” 
covers a loss of cargo of bananas because they become overripe and rot 
during a delay resulting from stranding; the stranding being the proximate 
cause of the loss. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

Mr. Justice McReynolds and Mr. Justice Sutherland, dissenting. 

On Writ of Certiorari to the United States Circuit Court of Appeals for 
the Fourth Circuit. 

Action by the Lanasa Fruit Steamship & Importing Company, Inc., against 
the Universal Insurance Company. Judgment for defendant was affirmed by 
the Circuit Court of Appeals, 89 F.2d 545, and plaintiff brings certiorari. 

Reversed and remanded. 

Messrs. George Forbes and Henry L. Wortcke, both of Baltimore, Md., 
for petitioner. 

Messrs. D. Roger Englar, of New York City, and Frank B. Ober, of 
baltimore, Md., for respondent. 

Mr. Chief Justice Hucues delivered the opinion of the Court. 

This action was brought upon a policy of: marine insurance. Judgment for 
respondent was affirmed by the Circuit Court of Appeals, 4 Cir., 89 F.2d 545, 
and certiorari was granted. 302 U.S. , 58 §.Ct. 10, L. Ed. —. 

Petitioner was the owner of a cargo of bananas aboard the Norwegian 
Steamship Smaragd. While proceeding up Chesapeake Bay to Baltimore on 
July 21, 1935, the vessel stranded and before she could be floated the entire 
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cargo of bananas became overripe and rotted, causing a total loss. Petitioner 
held a floating policy of insurance which had been issued by respondent on 
June 23, 1933. The general coverage clause of the policy embraced perils of 
the sea. 

To the declaration setting forth these facts and claiming that the loss was 
within the coverage of the policy, respondent filed four pleas, the first two 
pleading the general issue and the two others being special pleas. Petitioner 
joined issue on the first and second pleas and demurred to the third and fourth. 
The District Court overruled the demurrer to the third plea and, as that 
decision was considered by the parties and the court to be conclusive of the 
issue, final judgment was entered for respondent. 


The third plea, thus sustained, set forth a rider which for an additional 
premium, had been added to the policy on April 4, 1934, and had been canceled 
on January 25, 1935, before the loss occurred. The rider amended the policy 
so as to provide that the coverage should be “free of particular average unless 
the vessel be stranded, sunk, burned, on fire or in collision, in any, all or 
several of which events the insurers are liable for such loss by decay, injury 
or damage to the fruit as is occasioned thereby or occurs during or in con- 
sequence of delay resulting therefrom.” The insurers also assumed liability for 
such loss in consequence of delay resulting from breakage of shaft, loss of 
blades from propeller, and derangement or breakage of machinery or rudder 
and/or stern post, “whether or not the vessel be stranded, sunk, burned or in 
collision,” provided that the loss amounted to 10 per cent. after deducting 5 
per cent. for ordinary loss. 


On the cancellation of the rider it was agreed that the policy should have 
the same coverage as prior thereto, and the premium rate was reduced from 
60 cents to the original rate of 25 cents on the $100 of risk. 89 F.2d 545, at 
page 546. 

In affirming the judgment, the Circuit Court of Appeals observed that the 
judgment had been entered upon the pleadings and that petitioner had con- 
ceded that its right to recover depended upon the construction of the policy. 
89 F.2d at pages 545, 546. The appellate court then examined the policy and 
after a review of authorities in this country and in England held that the 
loss was not within the general coverage clause relating to perils of the sea. 
The court in concluding its opinion referred to the rider as showing that the 
parties had interpreted that clause in the same way. Id., page 549. We granted 
certiorari because of the importance of the principal question thus determined 
by the Court of Appeals, a question which had not been decided by this Court 
and as to which the decisions of other courts were said to be in conflict. 


[1] We are met by two preliminary questions. The first of these is with 
respect to the sufficiency of the declaration. It is suggested that the declaration 
does not allege that the bananas were shipped in sound condition and that 
they would have been merchantable at the end of a normal voyage, and that 
there is no allegation as to the duration of the delay. It does not appear that 
these questions were raised in the District Court and they were not dealt 
with by the Court of Appeals, which evidently assumed the sufficiency of the 
declaration to present the main question as to the interpretation of the general 
coverage clause. Both courts below have decided the case upon the assumption 
that the fruit was in sound condition when shipped and would have been 
nierchantable at the end of the voyage had it not been for the stranding and the 
consequent delay. In view of this course of proceedings we make the same 
assumption. If any question as to the condition of the cargo or length of the 
delay and its effect had been presented in the trial court, it might have been 
met by amendment of the declaration and the issue could have been tried; 
and if the main question, upon the assumption stated, has been wrongly decided 
and the case is remanded to the District Court, there will still be oppor- 
tunity to try any other issues of fact or law which may properly be presented. 

|2] The other preliminary question is with respect to the effect of the rider 
above mentioned. We do not regard that indorsement as either controlling or 
persuasive. Manifestly it did not affect the application of the general coverage 
clause. That clause had been in effect for a long period before the rider and 
by express agreement that clause remained in effect after the rider was can- 
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celed. The rider covered losses not embraced in the marine perils against 
which the policy insured and it also covered losses which were already covered 
by the policy, and there was room for difference of opinion as to exactly how 
far the rider overlapped. The actual views of the parties when the rider was 
obtained and the reasons for its cancellation are not shown with any definite- 
ness. For all that appears the insured may have been advised and may have 
assumed that the coverage clause of the policy gave protection in such a 
case as is here involved and may not have desired to continue to pay the 
additional premium for the other losses described. We are not called upon 
to speculate as to the state of mind of the insured’s officers and one asserted 
ambiguity is not to be cured by another. If the general coverage clause 
permits recovery, we see nothing to defeat it in what was done in connection 
with the rider. 

Petitioner thus states the main question broadly: Does the general clause 
of the marine cargo insurance policy, insuring for loss caused by perils of the 
sea, cover a loss where a marine peril, viz., stranding, has so delayed the voyage 
that the cargo has become a total loss? 

Respondent contends (1) that deterioration of perishable cargo caused 
through inherent vice while the vessel is delayed by a sea peril, is not, without 
more, covered under a marine policy which does not expressly insure against 
such deterioration; and (2) that in order to recover for such deterioration it 
must be shown that the adventure was not merely delayed but frustrated by 
reason of the vessel’s forced departure from the course of her voyage, as, 
for example, where the vessel has put into a port of distress and remained 
there for a period which constituted a virtual abandonment or frustration of 
the voyage. 

[3] In considering these contentions, we start with the fact that the vessel, 
while proceeding up Chesapeake Bay, stranded. That is alleged and conceded. 
Stranding is a peril of the sea. Liverpool & Great Western Steam Co. v. 
Phenix Insurance Co., 129 U.S. 397, 438, 9 S.Ct. 469, 32 L.Ed. 788; Richelieu & 
Ontario Navigation Company v. Boston Marine Insurance Co., 136 U.S. 408, 421, 
10 S.Ct. 934, 34 L.Ed. 398; Arnould on Marine Insurance, 11th ed., § 816; Win- 
ter on Marine Insurance, 2d Ed., p. 156. Loss through stranding was within the 
coverage of the policy. This, as the court below observed, was expressly recog- 
nized in the warranties against particular average in which loss by stranding 
was excepted. 89 F.2d. 545, at pages 546, 547. And it was the stranding which 
caused the delay. The case is not one of the mere lengthening of a voyage 
due to the ordinary vicissitudes of wind and wave against which the under- 
writer does not insure, Jordan v. Warren Insurance Co., Fed.Cas.No.7,524, 1 
Story 342, 352, and we are not called upon to determine in what circumstances 
other than those now presented delay may be considered to be due to a peril 
ot the sea within the meaning the policy. 

The cargo was perishable fruit. Respondent insists that its decay was 
caused by inherent vice which began to operate as soon as the fruit was picked. 
But, although perishable, the cargo was insured for the voyage against sea 
perils and the sole question is whether a sea peril caused the loss. As we have™ 
said, we must assume for the present purpose, in view of the way in which the 
case was presented and determined below, that the fruit was sound when shipped 
and would have been merchantable on arrival after a normal voyage, and that had 
it not been for the delay due to the stranding of the vessel, the loss would not 
have occurred despite the perishable nature of the cargo. 

We are not impressed by the argument that to permit recovery it must 
appear that the adventure was not merely delayed but that it was frustrated 
through a forced departure of the vessel from the course of her voyage and 
the putting into a port of distress. So far as the cargo in question was con- 
cerned, the adventure was frustrated by the stranding, and the cargo became 
a total loss before the vessel could be floated. That loss was just as complete 
as if the vessel had been compelled to put into a port and the voyage had then 
been abandoned. 

[4] The sole question is whether in these circumstances the stranding should 
be regarded as the proximate cause of the loss. Respondent contends that 
decay or inherent vice was the proximate cause. It is true that the doctrine 
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ot proximate cause is applied strictly in cases of marine insurance. But in 
that class of cases, as well as in others, the proximate cause is the efficient 
cause and not a merely incidental cause which may be nearer in time to the 
result. A&tna Insurance Company vy. Boon, 95 U.S. 117, 130, 24 L.Ed. 395; 
Arnould on Insurance, 11th ed., § 783. 

The subject was discussed in an illuminating way by Lord Shaw in his 
judgment in Leyland Shipping Company vy. Norwich Union Fire Insurance 
Society, [1918] A.C. 350, 368-371. He said: 

“To treat proxima causa as the cause which is nearest in time is out of the 
question. Causes are spoken of as if they were as distinct from one another 
as beads in a row or links in a chain, but—if this metaphysical topic has to be 
referred to—it is not wholly so. The chain of causation is a handy expression, 
but the figure is inadequate. Causation is not a chain, but a net. At each 
point influences, forces, events, precedent and simultaneous, meet; and the 
radiation from each point extends infinitely. At the point where these various 
influences meet it is for the judgment as upon a matter of fact to declare which 
of the causes thus joined at the point of effect was the proximate and which 
was the remote cause 

“What does ‘proximate’ here mean? To treat proximate cause as if it was 
the cause which is proximate in time is, as I have said, out of the question 
The cause which is truly proximate is that which is proximate in efficiency. 
That efficiency may have been preserved although other causes may meantime 
have sprung up which have yet not destroyed it, or truly impaired it, and it 
may culminate in a result of which it still remains the real efficient cause to 
which the event can be ascribed.” 

There, in a policy insuring a ship, there was a warranty of exception in case 
of hostilities or warlike operations, and the question was whether the loss of 
the vessel fell within the exception. The vessel was torpedoed and sustained 
severe injuries, but succeeded in making the outer harbor of the port of Havre. 
Notwithstanding all efforts by pumping and otherwise, she bumped, broke 
her back, and sank. It was contended that she perished by a peril of the sea 
because sea water entered the gash in her side which the torpedo made. 
The entry of the sea water was indeed a peril of the sea and was proximate 
in time to the sinking. But as “proximate cause is an expression referring to 
the efficiency as an operating factor upon the result” it was held that “the 
real efficient cause” of the sinking of the vessel was that she was torpedoed 
and hence that the loss was within the exception. 

In the Leyland Case the House of Lords approved the decision of the Court 
of Appeal in Reischer vy. Borwick, |1894] 2 Q.B. 548, where the policy covered 
collision with any object but excluded perils of the sea. The ship struck a 
snag which made a hole in her. She was anchored and the leak was temporarily 
plugged. Then, while she was being towed towards the nearest dock for repair, 
the water burst through the hole and she had to be run aground and abandoned. 
The contention was that the proximate cause of the damage was the excepted 
marine peril of the inrush of the sea water. But the Court of Appeal held 
that the proximate cause was the collision with the snag. 

[5] The same principle applies although within the network of causation 
there may be found the operation of natural forces to which a disaster, within 
the coverage of the policy, has given play. The decision of Justice Story in 
Magoun v. New England Marine Insurance Company, Fed.Cas.No.8,961, 1 Story 
157, is an illustration. In that case the question was whether the loss was due 
to a restraint and detainment of government within the words of a policy 
insuring the vessel and freight. It appeared that there had been an arrest 
and detainment by the authorities of New Granada; that the vessel had been 
restored, but that, when restored, it was found, from her long exposure to 
the weather in a hot climate, in an open roadstead, that she had been so 
damaged that she could not perform the voyage without great repairs which 
would cost more than the vessel was worth; that hides belonging to the cargo 
had become rotten and were thrown overboard; and that no other vessel could 
be found to carry the residue of the cargo to destination. The vessel was 
accordingly abandoned to the underwriters, and Justice Story held that the 
abandonment was good and the underwriters were liable for a total loss. He 
said: “The argument is, that the injury to the vessel, by the long delay and 
exposure to the climate, was the immediate cause of the loss, and the seizure 
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and detainment the remote cause only; and that, therefore, the rule applies, 
‘Causa proxima, non remota, spectatur,’ and the underwriters are not liable 
for injury by mere wear and tear, or by delays in the voyage, or by worms, or 
by exposure to the climate. But it appears to me, that this is not a correct 
exposition of the rule. All the consequences naturally flowing from the peril 
insured against, or incident thereto, are properly attributable to the peril itself.” 

In support, Justice Story referred to the decision of the Court in Peters v. 
Warren Insurance Co., 14 Pet. 99, 10 L.Ed. 371, in which he delivered the 
opinion. In that case he put the following illustration, 14 Pet. 99, at page 
110, 10 L.Ed. 371: “Suppose a perishable cargo is greatly damaged by the perils 
of the sea, and it should, in consequence thereof, long afterwards, and before 
arrival at the port of destination, become gradually so putrescent as to be 
required to be thrown overboard for the safety of the crew: the immediate 
cause of the loss would be the act of the master and crew; but there is no 
doubt, that the underwriters would be liable for a total loss, upon the ground 
that the operative cause was the perils of the sea.” 

And in the same case, Justice Story took occasion to observe that if there 
be any commercial contract, which, more than any other, “requires the appli- 
cation of sound common sense and practical reasoning in the exposition of it,” 
it is “certainly a policy of insurance.” Id., 14 Pet. 99, at page 109, 10 L.Ed. 371. 

[6] If we apply this principle of the “real efficient cause” to the instant 
case, it can hardly be doubted that upon the facts. assumed the loss would be 
within the coverage of the policy. Indeed this is not strongly contested, but 
it is insisted that the case is controlled by certain precedents to which we 
should give heed in dealing with an ancient form of.words. These precedents 
are found in certain English cases to which the Circuit Court of Appeals 
referred. The court recognized that a number of American cases had taken a 
different view, but thought that, in the absence of a contrary decision by this 
Court or any federal court, the cited English cases should be followed in the 
\iew that in the field of marine insurance “it is highly desirable that our 
decisions be kept in harmony with those of England.” 89 F.2d 545, at page 549. 

Reference is made to the case of Taylor vy. Dunbar, L.R. 4 C.P. 206. There 
meat shipped at Hamburgh for London was delayed on the voyage by tem- 
pestuous weather and solely by reason of such delay became putrid and was 
necessarily thrown overboard. The court held that it was not a loss by perils 
of the sea. Judge Keating said that the facts showed “beyond a doubt that 
the proximate cause of the loss of the meat was the delay in the prosecution 
ot the voyage,” and “that delay was occasioned by tempestuous weather.” But 
he held “that a loss by the unexpected duration of the voyage, though that be 
caused by perils of the sea,” did not entitle the assured to recover. Judge 
Montague Smith, concurring, said that if it were held “that a loss by delay 
caused by bad weather or the prudence of the captain in anchoring to avoid it, 
was a loss by perils of the sea,” the court would “be opening a door to claims 
for losses which never were intended to be covered by insurance, not only in 
the case of perishable goods but in the case of goods of all other descriptions.” 
_ The case of Pink v. Fleming, L.R. 25 Q.B.D. 396, upon which chief reliance 
in placed, was a case of collision. It was necessary for the damaged ship to put 
into a port for repairs and for that purpose to discharge a portion of the goods 
insured, consisting of fruit. The goods were reshipped but on arrival it was 
found that being of a perishable nature they had been damaged by the handling 
necessary for their discharge and reshipment and by the delay. The Court of 
Appeal held that the collision was not the proximate cause of the loss and that 
there could be no recovery on the policy. Lord Esher said: “The collision may 
be said to have been a cause, and an effective cause, of the ship’s putting into 
a port and of repairs being necessary. For the purpose of such repairs it was 
necessary to remove the fruit, and such removal necessarily caused damage 
tu it. The agent, however, which proximately caused the damage to the fruit 
was the handling, though no doubt the cause of the handling was the repairs, 
and the cause of the repairs was the collision. According to the English law 
Oi marine insurance only the last cause can be regarded. There is nothing 
in the policy to say that the underwriters will be liable for loss occasioned by 
that. To connect the loss with any peril mentioned in the policy the plaintiffs 
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must go back two steps, and that, according to English law, they are not 
entitled to do.” 

The court thought that the case was governed by Taylor v. Dunbar, supra, 
Lord Esher added: “With regard to the American authorities, the American law 
on the subject seems to differ materially from our law, and therefore it is not 
necessary to consider them.’ 

It seems that neither of these cases went to the House of Lords, and we find 
it impossible to reconcile Lord Esher’s ruling, “that according to the English 
law of marine insurance only the last cause can be regarded,” with the elaborate 
exposition of the doctrine of proximate cause which has been given by the 
House of Lords in Leyland Shipping Company v. Norwich Union Fire Insurance 
Society, supra, from which we have quoted. And it is recognized in England that 
“Passages in Lord Esher’s judgment in Pink vy. Fleming * * * to the effect that 
only the cause last in time can be looked to, cannot now be supported.” Arnould 
on Marine Insurance, llth ed., § 783, note (r). So far as the English rule, 
however, relates to losses, on ship or goods, “proximately caused by delay,” 
“although the delay be caused by a peril insured against,” it has been embodied 
in statute which apparently applies to all goods, perishable. or otherwise, unless 
the policy otherwise provides. That statute of course is controlling in relation 
to English practice in that class of cases. Marine Insurance Act, 1906, sec. 55 
(2) (b). L. R. Statutes, 6 Edward VII, p. 227. There is no statute applicable 
here which so restricts the doctrine of proximate cause, as we understand it 
and as it is set forth in the Leyland Case, and the weight of American authority 
is contrary to the doctrine'of Pink y. Fleming. 

In Williams v. Smith, 1804, 2 Caines, N.Y., 1, 2 Am.Dec. 209, the action was on 
a policy of insurance covering a cargo consisting chiefly of naval stores, including 
tar in barrels, on a voyage from New York to Algiers. The vessel experienced 
severe weather which resulted in such serious damage that it was compelled to put 
into Cadiz as a port of distress. There more than half of her lading was taken 
out and the vessel moved to the usual place for repairing. While there an epidemic 
fever broke out which prevented all business and made it impossible to obtain per- 
mits for taking the cargo from the place where it had been landed. Meanwhile 
the vessel was driven to sea by a storm and sustained further injuries and on return- 
ing to Cadiz it was found that the cargo, both on shore and on board, from the 
heat of the climate and violence of the gale, was deteriorated more than one half 
of its original value. As the whole would not have produced enough to fit the ship 
for the completion of her voyage, the vessel and the cargo were abandoned to the 
underwriters. The court charged the jury, among other things, that “any damages 
which arose in consequence of the fever at Cadiz, were within the perils of the 
policy.” The jury brought in a verdict for a total loss. The court denied a new 
trial, Judge Kent stating in his opinion “that the damage resulting from the pestilence 
at Cadiz” was covered by the policy. The court found it unnecessary to decide 
“whether a pestilence is a peril direct within the policy,” but held that it formed 
“a sound excuse for delay at Cadiz” and “if the consequence of that delay was a 
deterioration of the subject insured, the insurer must be answerable for the loss.” 

In Tudor v. New England Marine Insurance Company, 12 Cush., Mass., 554, 
the suit was upon a policy of insurance on a cargo of ice shipped from Boston to 
Calcutta. It was agreed that the ice was properly packed and surrounded with 
nonconductors of heat. Under the stipulations of the policy, the insurer could be 
liable, if at all, only for a total loss. There was also a clause that there should 
be no liability “for ice melting in consequence of putting into port.” By perils of 
the sea, the vessel sprung a leak which increased and it became necessary to put 
away for a port. On taking out her cargo, in order to ascertain her condition and 
the practicability of repairs, it was found that the ice had settled; a portion of it 
having been melted by the sea water which had come in contact with it by reason of 
the leak. The ice was taken out and sold for a very small sum in comparison with 
its estimated value at the port of delivery. The voyage was abandoned. It was 
denied that the loss was occasioned by a peril of the sea. The insured had judgment 
for a total loss. The court considered it to be well settled that if an article insure 
as free from average be “placed in such a condition, that in consequence of inevitable 


~ 3As to_other English decisions cited below, Tatham v. Hodgson, 6 T.R. 56, and Inman 
Steamship Co. v. Bischoff, L.R. 7 App.Cas. 670, see Arnould on Marine Insurance, 11th Ed., 
$§ 781, 785. 
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deterioration or decay, it cannot be carried to the port of destination, but will neces- 
sarily, before the completion of the voyage, be wholly destroyed, and it is accord- 
ingly sold, at an intermediate port,” this would constitute a total loss within the 
meaning of the policy. The court also held that the exception of the risk of ice 
“melting in consequence of putting into port” did not include “a loss occasioned by 
the melting of the ice from other causes, or a combination of other causes.” The 
real cause was the injury to the vessel which made it necessary to take out the ice 
in a port in the tropics. See, also, Musgrave v. Mannheim Insurance Co., 32 Nova 
Scotia Rep. 405 

Cory v. Boylston Insurance Company, 107 Mass. 140, 9 Am.Rep. 14, is cited by 
respondent as an answer to the Tudor Case, but the latter was not overruled or 
even mentioned. In the Cory Case a vessel with wine on board met with severe 
gales which prolonged her voyage and caused her to ship much sea water, and upon 
her arrival at the port of destination the cases of wine were found to be more or 
less wet either by the sea water or by the steam and dampness generated in the hold 
by the presence of the sea water and the changes of climate through which the vessel 
had passed. The case was controlled by special provisions of the policy. The policy 
provided that the insurers should not be liable for loss by leakage unless occasioned 
by stranding or collision, or “for damage or injury to goods by dampness, rust, 
change of flavor, or by being spotted, discolored, musty or mouldy, unless the same 
be caused by actual contact of sea water with the articles damaged, occasioned by 
sea perils.” The court thought that the latter clause was inserted with a knowledge 
of the decisions in Baker v. Manufacturers’ Insurance Co., 12 Gray 603, and Montoya 
v. London Assurance Co., 6 Exch. 451. To bring a case within that clause the 
court held that it was not enough “that perils of the sea should be the efficient, and 
within the rule laid down in the previous decisions, the proximate cause, by which 
the sea water was shipped,” but that the sea water “must come into actual contact 
with the articles, for the damage to which the underwriters are sought to be 
charged.” 

Respondent also cites Perry v. Cobb, 88 Me. 435, 34 A. 278, 280, 49 L.R.A. 389, 
where the insurance was on a cargo of lime shipped by a brig from Rockland to 
New York. The voyage was prolonged on account of rough weather but the vessel 
arrived tight and only slightly damaged. No sea water had reached the cargo unless 
in a few instances where a hatch had been taken off or once when the cabin was 
flooded. That damage was far below the partial loss which had been excepted from 
the coverage. The remaining damage was “from the shrinking of the staves of 
the barrels, and slacking up of the cooperage,” causing a loss of contents and making 
the barrels insecure for hoisting; a condition which was claimed to have resulted 
from the rolling and pitching of the vessel caused by the storms of an. unusually 
protracted voyage. The court said that “All authorities agree that a protracted 
voyage is not a sea peril, within a marine policy, because it is not an unusual event, 
but one of the natural incidents to sea transit”; that the evidence was conflicting 
“as to the proximate cause for the condition of the cargo upon its arrival”; that the 
associates, who in this case had insured each other and to whom it was agreed that 
the question of liability should be submitted, were men of large experience in 
burning and shipping lime; and that their decision against the plaintiff “must have 
great weight upon the fact as to whether the condition of the cargo, upon its arrival 
in New York, was other than what might have been expected from ordinary sea 
weather at that time of year,” without any “unusual sea peril.” The conclusion 
was that the principal damage to the cargo came “from its own inherent qualities, 
excited hy the long-continued transit.” Id., 88 Me. 435, at pages 449, 450, 34 A. 
278, 282, 49 L.R.A. 389. 

In the case of Bond v. The Superb, 3 Fed.Cas. p. 845, No. 1,624, 1 Wall.Tr. 355, 
also cited by respondent and the court below, the decision of Mr. Justice Grier at 
circuit turned upon the question of liability for general average and in this view 
had distinguished features. 

Fourteen years ago a case closely resembling the one at bar came before the 
New York courts. Brandyce v. United States Lloyds, The Corsicana, 207 App. 
Div. 665, 203 N.Y.S. 10, 11; Id., 239 N. Y. 573, 147 N.E. 201. The action was upon 
policies covering a cargo of potatoes insured against perils of the sea. The vessel 
in consequence of a collision at sea with some unknown obiect, was compelled to 
put into Charleston for repairs whete it was found necessary to discharge the cargo 
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Aiter repairs the vessel resumed her voyage but, on account of the delay, the 
potatoes because of sprouting and rot had to be sold. They were not injured 
directly in the collision or touched by sea water. The precise question presented 
was “whether loss by natural deterioration, during a delay in the voyage caused by 
a sea peril, is a loss by sea perils, within the meaning and intent of the policy of 
insurance.” The Appellate Division reviewed the authorities in England and in 
this country. The court held that mere delay on the voyage, as a result of which 
cargo is spoiled or damaged, was not a ground for recovery. But the court found 
that the collision, the sea peril insured against, was the real cause of the loss. The 
court said: “The evidence indicates that, if the Corsicana had not been damaged 
by reason of sea perils, the potatoes would have arrived sound. The proximate 
cause of the loss, therefore, was the sea peril, because it was the efficient dominant 
cause, which, although incidentally involving delay, placed the cargo in such a con- 
dition that, because of inevitable deterioration or decay, it could not be reshipped 
and carried to its destination.” The Court of Appeals of New York stated the 
question in the same way and affirmed the judgment. 

We lay on one side cases of protracted voyages caused by storms and the special 
questions to which their varied circumstances give rise. Such a case is not before 
us. The instant case is one of stranding, a sea peril insured against, and we think 
that the well-settled doctrine of proximate cause meaning the real efficient cause of 
the loss, requires the conclusion that, upon the assumptions of fact we stated at 
the outset, the loss of the cargo was within the general coverage clause of the policy. 

The judgment is reversed and the cause is remanded for further proceedings in 
conformity with this opinion. 

Tt is so ordered. 

Mr. Justice McReynolds and Mr. Justice Sutherland are of opinion that the 
case was correctly decided by the court below on grounds adequately stated. 
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INLAND MARINE 


FOLEY v. PROVIDENCE WASHINGTON INS. CO. 

Supreme Court, Appellate Division, Fourth Department. Dec. 23, 1937. 

1 New York Supplement (2d) 356. 
INTEREST. 

Interest could not begin to run on claim under transportation insurance policy, 
requiring proof of claim, until 30 days after such proof. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Action by John L. Foley, doing business as the National Transportation Com- 
pany, against the Providence Washington Insurance Company on a transportation 
insurance policy. Judgment for plaintiff, and defendant appeals. 

Modified, and affirmed as modified. 

Argued before Sears, P. J., and Edgcomb, Crosby, Lewis, and Cunningham, 


3rown, Ely & Richards of Buffalo (David S. Jackson, of Buffalo, of counsel), 
for appellant. 

Halpern & Friedman, of Buffalo (Milton H. Friedman, of Buffalo, of counsel), 
for respondent. 

Per Curiam. 

One hundred and nine dollars of the reduction is because of the stipulation 
on the record, and twenty-four dollars and three cents of the reduction is because 
of the calculation of interest from the 25th day of April, 1936, instead of from 
the Ist day of January, 1936. As we read the policy, a proof of claim was in 
any event necessary, and interest could not begin to run on the claim until thirty 
days thereafter. The claim itself as presented did not demand interest from the 
date of the accident. 

Judgment modified on the law by reducing the recovery to the sum of 
$1,245.36, and as so modified affirmed without costs of this appeal to either party. 

All concur. 
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AUTOMOBILE 


WESTERN CASUALTY & SURETY CO. v. ODOM et al. No. 388. 
District Court, N. D. Texas, Wichita Falls Division. Nov. 26, 1937. 
2 USE 21 Federal Supplement 574. 


Where oil company’s local distributor, who also owned lunch room, permitted 
lunch room manager to use truck to make pleasure trip and pass out circulars 
advertising lunch room, truck was not being used within terms of casualty policy 
providing that truck should be used for personal pleasure, family and business use, 
and for commercial purposes in connection with distributor’s business as company’s 
agent, and guests injured in accident were not entitled to coverage of policy. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Suit in equity by the Western Casualty & Surety Company against G. T. 
Odom and others. 

Decree for plaintiff in accordance with opinion. 

Bromberg, Leftwich, Carrington & Gowan, of Dallas, Tex., for complainant. 

Cantey, Hangar & McMahon and J. A. Gooch, all of Fort Worth, Tex., for 
respondents. 

Arwett, District Judge. 


J. W. Jones was local distributor for the Gulf Oil Products Company and also 
the owner of the Gable Lunch Room. Both businesses were carried on at Vernon, 
Tex. He had as his manager in the lunch room, G. T. Odom. 

[1] Jones was covered by a policy in an amount within the jurisdiction of 
this court as agent for the Gulf Company, in whom the policy also vested. Jones 
gave his consent to the manager of his lunch room, Odom, to use the truck which 
the policy covered, to make a pleasure trip and to pass out circulars advertising 
the lunch room. Dorothy Freeman, Marie Johnston, and Everet Odom were guests 
of G. T. Odom on that trip. After passing out the circulars and attending a 
rodeo and a dance until some time after midnight, the return trip to Vernon 
was begun when the accident happened. G. T. Odom was driving the truck at 
the time and Dorothy Freeman and Marie Johnston and Everet Odom were injured. 
Dorothy Freeman, her father, J. M. Freeman, and Marie Johnston claimed the 
right to recover against G. T. Odom. Also that, if the said Odom was unable 
to respond to a judgment so obtamed, that suit would be brought against complain- 
ant, Western Casualty & Surety Company, on its policy to Jones, and, the Gulf 
Company. Odom and Jones also claimed that the complainant should pay any 
judgment within the limits of its policy that might be rendered against them. 
The Freemans and Johnston have filed, or threatened to file, suit.* The company 
enters this court under the Declaratory Judgment Act of 1934 (Jud.Code § 274d, 
as amended, 28 U.S.C.A. § 400), it being a citizen of a state other than Texas. 
The cause seems to be one coming within the terms of that act. Aétna Life 
Insurance Company v. Haworth, 300 U.S. 227, 57 S.Ct. 461, 81 L.Ed. 17, 108 
A.L.R. 1000. It is an actual controversy within the meaning of the statute. The 
complainant also has a right to have determined whether it is obligated to stand 
a defense to driver Odom on account of the suit which has been brought, and in 
the suits that may be brought, growing out of the accident. A law remedy for 
that quandary is incomplete. While a learned law writer has doubted the necessity 
for having an amount within the jurisdiction of the national court, in order to 
invoke this remedy, it seems to me that his theory is erroneous, but since the 
amount is more than $3,000, here, that question need not be discussed. 

See Hary et al. v. United Electric Coal Co. (D.C.) 8 F.Supp. 655. Other 
cases under this particular statute are, Gully v. Interstate Natural Gas. Co. (C.C.A.) 
82 F.2d 145: Travelers Ins. Co. v. Young (D.C.) 18 F.Supp. 450; Ohio Casualty 
Co. v. Plummer (D.C.) 13 F. Supp. 169; Snvder v. National Union Co. (C.C.A.) 
65 F.2d 844: Central Surety & Ins. Corporation v. Caswell (C.C.A.) 91 F.2d 607: 
Mississippi Power & Light Co. v. City of Jackson (D.C.) 9 F.Supp. 564: Bettis 
v. Patterson-Ballagh Corporation (D.C.) 16 F.Supp. 455: Great Atlantic & Pacific 
Tea Co. v. Grosjean, 301 U.S. 412, 427, 57 S.Ct. 772, 778, 81 L.Ed. 1193; Columbian 
Nat. Ins. Co. v. Foulke (C.C.A.) 89 F.2d 261. 

[2] The question of coverage is determined by the plain language of the policy 
which is to the effect that the automobile is to be used for “commercial purposes.’ 
And that the insured is not only the named insured, but also any person legally 
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responsible for the use of the automobile, provided, that, the declared and actual 
use of the same is “pleasure and business,” or “commercial,” “as defined in the 
policy,” and, provided, further, “that the actual use is with the permission of the 
named insured.” Such language means the commercial business of Jones as set 
out in the policy, to wit, as agent for the Gulf Company, and not as the proprietor 
of the Gable Lunch Room. Pleasure means the pleasure of Jones, the insured, 
which he gets from its use and the use by his family, with his permission. These 
conclusions result from a careful reading of subdivision (a) of item 6: 

“The term ‘pleasure and business’ is defined as personal, pleasure, family and 
business use. (b) the term ‘commercial’ is defined as the transportation, or, delivery 
of goods or merchandise, and, other business used in connection with the insured’s 
business, occupation, as expressed in item 1, including actual pleasure use for the 
named insured, and family.” See Williams v. American Automobile Insurance 
Ca. (C.C.A.) 44 F.2d 704; also State Farm Mutual Automobile Association v. 
Joe Self, C.C.A.5, 93 F.2d 139. 

"Tt follows that when Jones loaned the truck to Odom to carry his (Odom’s) 
friends, for pleasure, and, to distribute circulars for another business than that 
which is set out in item 1 of the policy, that the truck was not being used within 
the terms of the policy, and those who so used it were not entitled to its coverage. 
Decree may go for the complainant, with prayed restraint. 


REPUBLIC UNDERWRITERS v. WOODALL et al. No. 4—4878. 
Supreme Court of Arkansas. Jan. 10, 1938. 
112 Southwestern Reporter (2d) 29. 
MORTGAGE. 


In action on automobile policy by insured and hank holding unpaid title notes 
defended by insurer on grounds of release which insured alleged was procured by 
fraud, where policy on its face showed bank’s interest in automobile, bank was 
party primarily in interest and could maintain action against insurer even though 
no fraud was practiced on insured in securing release, since insured alone could 
make no release binding on the bank. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Circuit Court, Craighead County, Jonesboro District; G. E. 
Keck, Judge. 

Action upon an automobile policy by C. C. Woodall and another against the 
Republic Underwriters. Judgment for the plaintiffs, and defendant appeals. 

Affirmed. 

Willis V. Lewis and Troy W. Lewis, both of Little Rock, for appellant. 

Horace Sloan, of Jonesboro, for appellees. 

McHanry, Justice. 

On July 7, 1936, appellant issued its automobile liability policy to appellee 
Woodall, which, among other things, insured him against loss or damage to his 
automobile caused by accidental collision or upset. The policy as issued covered 
a 1934 Chevrolet coach automobile for a period from July 7, 1936, to July 7, 1937. 
In October, 1936, said Woodall purchased a new 1937 model Plymouth sedan, 
and a rider was attached to the policy transferring the coverage to the new Ply- 
mouth car. On November 16, 1936, he overturned and wrecked his new car, and 
appellant was promptly notified. Shortly thereafter, a representative of appellarit 
met Woodall in Jonesboro, secured several bids from garages for repairing the 
car, which ranged from $325 to a sum slightly less than the cost of the wrecked 
car, and these bids were discussed between Woodall and said representative and 
an agreement of settlement was reached whereby Woodall was to receive and did 
receive the wrecked car and $387.50 in settlement of his claim under the policy. 
A draft was given to him in said sum as also the car, and he made, executed, 
and acknowledged a release in writing exonerating appellant from all further 
liability. The release and the draft were dated November 19, 1936. On November 
30, 1936, he became dissatisfied with his settlement and wrote a letter to appellant 
repudiating and rescinding his settlement agreement and release made on November 
19, and demanding an additional sum which appellant refused to pay. On January 
8,:1937, suit was brought for $604.41 in damages against appellant by appellees, 
Woodall and Mercantile Bank; the latter heing the holder of unpaid title retaining 
notes in the sum of $304 against the wrecked car, of which title appellant had 
notice as it had attached a rider to the pclicy protecting the Mercantile Bank 
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on its title retaining notes to the extent of its interest. The bank was not consulted 
at the time appellant made its settlement with Woodall. The draft was never 
cashed, but was tendered in court at the time suit was brought. The basis of 
the action was fraudulent representations made by appellant’s agent which consisted 
of statements as to what the bids for repairing the car amounted to. Appellant 
defended the action on the ground of settlement and denied all allegations and 
misrepresentations of fraud practiced by it, and attached the release executed by 
Woodall as an exhibit to its answer. Trial resulted in a verdict and judgment 
for the full amount sued for, less $50 deductible under clause 3 of the policy, 
and the case is here on appeal. 

The only error argued on this appeal for a reversal of the judgment is that 
the evidence is not sufficient to support the verdict, and the court erred in not 
directing a verdict in appellant’s favor at its request. We do not discuss the 
evidence to determine whether there was a sufficient showing of misrepresentation 
and fraud on the part of appellant’s agent in securing the settlement for the 
reason that appellee Mercantile Bank, who was the owner of the title retaining 
notes on the wrecked car, was not consulted about the settlement, and it was 
the party primarily in interest. Not only did it hold the title retaining notes but 
the policy of insurance itself had a rider showing this interest of the Mercantile 
Bank. Under these circumstances, Woodall had no right to execute a release 
which would be binding on the Mercantile Bank. Not having done do, we think 
the bank had the right to maintain this action even though we should find that 
no fraud was practiced on Woodall in securing the settlement. 

We find no error, and the judgment is affirmed. 


KINDRED v. PACIFIC AUTOMOBILE INS. CO. L. A. 16377. 
Supreme Court of California. Jan. 17, 1938. 
75 Pacific Reporter (2d) 69. 
1. GARAGE WARRANTY. 

The words “regular and frequent use,” as used in automobile liability policy 
which stipulated that regular and frequent use of commercial automobile 
described in policy should be confined to territory within 50-mile radius of 
place of principal garaging of automobile, meant the principal use as distin- 
guished from casual or incidental use in the regular course of insured’s business. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. USE. 

An accident occurring when insured was more than 50 miles from place of 
principal garaging of truck was not coyered by commercial automobile liability 
policy providing that frequent use of truck should be confined to territory 
within 50 miles of regular place of garaging, where evidence disclosed that 
insured continuously used truck outside of the 50-mile radius. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. USE. 

A party who was injured by truck which at time of accident was being 
operated outside of the terms of policy, requiring regular use of the truck 
to be within 50-mile radius from place of principal garaging, had no greater 
right than the insured. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

4. EVIDENCE. 

In action on commercial automobile liability policy which contained pro- 
vision requiring regular use of truck to be within 50-mile radius of principal 
place of garaging, evidence that insured’s employee made deliveries of fruit to 
point outside 50-mile radius was relevant when considered in connection with 
testimony of employee that while employed by insured he drove no truck other 


than truck causing plaintiff's injuries. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

In Bank. 

Appeal from Superior Court, Los Angeles County; Lewis Howell Smith, 
Judge. 
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Action by Merial Kindred against the Pacific Automobile Insurance Com- 
pany on a commercial automobile liability policy. From an adverse judgment, 
the plaintiff appeals. The defendant moves for dismissal of appeal. 

Motion to dismiss denied, and judgment affirmed. 

Prior opinion, 66 P.2d 1252. 

Will H. Winton, of Long Beach, for appellant. 

Finlayson, Bennett & Morrow, Henry L. Knoop, and John C, Morrow, 
all of Los Angeles, for respondents. 

Waste, Chief Justice. 

The appeal herein was dismissed by the District Court of Appeal of the 
Second District, Division 2, for failure of appellant’s opening brief to comply 
with certain requirements of rule VIII. A petition for hearing in this court 
was granted because of what appeared to be a too technical application of the 
rule. After the order of transfer was made, the rule was amended in such 
manner as no longer to authorize the dismissal of the appeal for violations 
thereof. 


[1] Appellant’s brief challenges the propriety of the trial court’s action in 
admitting certain evidence and in directing a verdict for the defendant. It 
appears that plaintiff, in another action, recovered a judgment against the 
owner and operator of a Studebaker truck for damages alleged to have resulted 
irom its negligent operation. That judgment became final and, being unsatisfied, 
appellant commenced this action against respondent to recover on a_ policy 
of public liability insurance issued by respondent as insurer to the owner of the 
truck. The policy sued on contains a provision reading as follows: “In con- 
sideration of the reduced premium at which this policy is issued, it is agreed that 
the regular and frequent use of the commercial automobile described in_ the 
policy is and will be confined during the policy period to the territory within 
a 50 mile radius of the place of principal garaging of such automobile; and 
that no regular or frequent trips are or will be made during the policy period 
to any location beyond a 50 mile radius from the place of principal garaging 
cf such automobile; that the assured does not and will not during the policy 
period advertise or solicit the hauling of goods, materials or commodities to a 
location beyond a 50 mile radius from the place of principal garaging of such 
automobile.” Reasonably interpreted, the phrase “regular and frequent use,” 
as employed in the quoted provision, means the principal use, as distinguished 
from a casual or incidental use, in the regular course of the assured’s business. 

The “policy period” began on July 5, 1935, and ended on July 5, 1936, and the 
place of “principal garaging” of the truck was designated in the policy as El 
Centro, Imperial county, Cal. The accident out of which plaintiff's damages 
arose occurred on August 14, 1935, in Tulare county. At the time, the truck 
was being there operated with the consent and by the direction of defendant’s 
assured. The evidence discloses without conflict that during the year 1935 the 
assured was, and for several years prior thereto had been, engaged in the 
business of buying fruit from orchardists in Fresno and Kings counties and 
marketing it in Los Angeles; that at the beginning of the 1935 fruit season he 
moved the truck from El Centro, described in the policy as the principal place 
of garaging, to Fresno county; and that thereafter and until the date of the 
accident it was used principally and frequently, if not exclusively, in the 
regular course of the assured’s aforesaid business. More specifically, the 
evidence establishes that the truck was used continuouly in distributing empty 
oxes among various orchards in Fresno and Kings counties; in gathering 
picked fruit from said orchards and hauling it to Los Angeles. These several 
— were more than 50 miles from the place of “principal garaging” of the 
truck. 

\2, 3] This evidence was produced by the defendant, and plaintiff made no 
effort to controvert it. We are of the view that the evidence indisputably 
establishes that the assured, after the issuance of the policy and before the 
accident, so caused his truck to be operated as to do violence to that clause 
of the policy which restricted the “regular and frequent use” of the truck to 
the territory within a 50-mile radius of the place of “principal garaging.” This 
being so, it follows that at the time of the accident the truck was being operated 
cutside the terms of the policy and was not covered thereby. It is settled that, 
under such circumstances, persons injured by said truck, such as the appellant 
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here, have no greater rights than the assured who, by reason of his operation 
of the truck outside the terms of the policy, obviously had no coverage there- 
under. Hynding v. Home Accident Ins. Co., 214 Cal. 743, 7 P.2d 999, 85 A.L.R. 
13; Purefoy v. Pac. Auto Ind. Exch., 5 Cal.2d 81, 53 P.2d 155; Purcell v. Pac. 
Auto Ins. Re 19 Cal.App.2d 230, 64 P.2d 1114; Sears v. Ill. Ind. Co., 121 Cal.App. 
211, 9 P.2d 245. This result follows, under the evidence in this case, whether 
the above-quoted provision of the policy be regarded as a warranty by the 
assured as to the operation of the truck, as an insuring agreement affirmatively 
defining the coverage, or as an exclusion or exemption clause. The state of the 
record and our conclusion thereon make it unnecessary for us to here character- 
ize the provision. A determination thereof is principally relevant to the 
burden of proof but here, as we have stated, the defendant assumed and 
discharged the burden of proving that the truck, by reason of its “regular and 
frequent use” beyond the territory within a 50-mile radius of the place of 
“principal garaging,” is without the coverage of the policy. 

[4] We find no error in the rulings of the trial court with respect to the 
testimony of Young Kim, general manager of the K. & S. jobbers to whom the 
assured sold fruit in Los Angeles. His testimony that Tony Solano, the 
assured’s employee, made six deliveries of fruit to the K. & §S. Company in 
Los Angeles between July 29 and August 9, 1935 (all within the “policy period”), 
is pertinent and relevant when considered in connection with the testimony of 
said Solano to the effect that while employed by the assured he drove no truck 
other than the one responsible for appellant’s damages. 

The motion to dismiss is denied, and the judgment is affirmed. 

é We ees Shenk, J.; Houser, J.; Seawell, J.; Edmonds, J.; Langdon, J.; 
urtis, J. 


COMMERCIAL STANDARD INS. CO. v. WINFIELD et al. Civ. 10274 
District Court of Appeal, First District, Division 1, California. Jan. 21, 1938. 
73 Pacific Reporter (2d) 525. 
1. SUBROGATION. 


Where plaintiff, who had been paid collision loss with his insurer’s knowledge, 
commenced action for injuries sustained in automobile collision, evidence that 
collision insurer did not intervene because defendant’s insurer stated that collision 
insurer’s claim could be determined after termination of original action, and that 
custom existed to hold subrogation claims in abeyance pending determination of 
personal injury claims supported finding that defendant and his insurer were 
estopped from asserting defense of splitting cause of action. 

(For other cases, see Insurance, Dec. Dig. § 605.) 


Appeal from Superior Court, Marin County; Edward I. Butler, Judge. 

Action by the Commercial Standard Insurance Company, as subrogee under 
an automobile collision policy, against William G. Mayer and others, for damages 
to an automobile which plaintiff had paid as insurer. Judgment for plaintiff, and 
defendant named appeals. 

Affirmed. 

John J. Taheny, of San Francisco, for appellant. 

Robert G. Partridge, of San Francisco, for respondent. 

Tyier, Presiding Justice. 

Plaintiff corporation brought this action, as subrogee under an automobile 
collision insurance policy, for damages to an automobile of one Hughes which 
it had paid as insurance carrier. The accident was due to the negligence of 
appellant Mayer. The facts present the following situation: 

One Rush Hughes, having a collision insurance policy on his automobile with 
plaintiff as insurance carrier, had an accident in which he and his wife were 
injured and his automobile damaged. They filed actions for personal injuries 
against defendants herein, and for damages to their clothing: the actions being 
commenced after the insurance carrier had paid Hughes his collision loss. An 
adjuster, Mr. Dinkelspiel; and others connected with the Associated Indemnity 
Corporation, the insurance carrier of appellant Mayer, took over full charge of 
the investigation and defense of defendants’ case with their consent. After trial 
Hughes received a verdict of $750, and his wife the sum of $25,000. A motion 
for a new trial was granted in the matter of Mrs. Hughes: and both claims of the 
husband and wife were subsequently settled by the parties for the sum of $4,800. 
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The present plaintiff knew at all times of the pendency of these actions, but 
made no effort to intervene or to have the claim for the damage to the automobile 
which it had paid as insurance carrier set forth therein. Upon being sued appel- 
lant invoked the rule against the splitting of causes of action, claiming it operated 
against plaintiff. The evidence showed, however, that at all times plaintiff was 
seeking to recover from appellant and his insurance carrier the amount of its 
collision loss and that all parties to the transaction knew of its claim. The trial 
court found that the representative of appellant’s insurance carrier had promised 
plaintiff that in the event appellant should be held liable for the injuries and dam- 
ages complained of by Hughes and his wife appellant would pay to plaintiff the 
amount of its claim as prayed for herein. It further found that appellant by 
and through his agent, the Associated Indemnity Corporation, specially requested 
plaintiff to forbear in intervening, stating that plaintiff’s claim could be determined 
after the termination of the actions referred to; that plaintiff relied upon such prom-~ 
ises; and appellant and his agent were estopped from asserting the defense of 
splitting a cause of action. 


[{1, 2] The sole point relied upon for a reversal is that the findings are 
unsupported. There is no merit in the contention as the facts fully support the 
findings of the trial court that appellant, through his representatives, agreed 
to pay the claim in the event he was held liable on the personal injury claim, It 
appeared in evidence that a custom exists among insurance companies whereby 
subrogation claims are held in abeyance pending the determination of compensation 
cases involving personal injury claims, and appellant through his representatives 
requested plaintiff to forbear from joining in the action. Prohibition against 
splitting a cause of action is for the benefit of the defendant and he may waive 
or renounce it by agreement. 

The judgment is affirmed. 


We concur: Knight, J.; Cashin, J. 


WESTERN MACHINERY CO. v. BANKERS INDEMNITY INS. CO. 


S. F. 15892. 
Supreme Court of California. Jan. 26, 1938. 
75 Pacific Reporter (2d) 609. 
1, PASSENGER. 

Under Policy indemnifying owner against liability by reason of ownership of 
automobile and providing that “none of the insured automobiles are or will he 
used to carry passengers for a consideration, actual or implied,” an injured person 
is bound by the limitation contained in the policy. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. CONSIDERATION. 

Under policy indemnifying insured against liability by reason of ownership of 
automobiles and providing that insured automobiles would not be used to “carry 
passengers for a consideration,” actual or implied, insurer was liable for injuries 
sustained while insured was transporting by automobile a prospective customer to 
inspect machinery offered for sale, since such use was a permissible business use 
and was not using automobile to carry passengers for consideration, actual or 
implied, within exclusion clause of policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

In Bank. 

Appeal from Superior Court, San Mateo County; A. R. Cotton, Judge. 

_ Action by Western Machinery Company, a corporation, against Bankers Indem- 
nity Insurance Company, a corporation, to recover on a policy indemnifying plain- 


tiff against liability by reason of ownership of automobile. Judgment for plaintiff, 
and defendant appeals. 


Affirmed. 

For prior opinion, see 68 P.2d 382. : 
_ Charles B. Morris, of San Francisco (Leo J. McEnerney, of San Francisco, 
of counsel), for appellant. 

Arthur P. Shapro and Alfred C. Skaife, both of San Francisco, for respondent. 

P. J. Murphy and M. Mitchell Bourquin, both of San Francisco, C. Ray 
Robinson, James D. Garibaldi, and Willard B. Treadwell, all of Merced, A. B. 
Bianchi, of San Francisco, Augustin Donovan, of Oakland, Bianchi & Hyman, 
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of San Francisco, Fitzgerald, Abbott & Beardsley, of Oakland, and Harold M., 
Child and David E. Peckinpah, both of Fresno, amici curiz. 

SHENK, Justice. 

Western Machinery Company recovered a judgment against the defendant, 
Bankers Indemnity Insurance Company, in the sum of $1,350 on an insurance 
policy issued by the defendant indemnifying the plaintiff against liability for 
accidental bodily injuries or death or for property damages by reason of the 
ownership of the automobile described in the policy. One Lawton was injured 
while riding in an automobile operated by one of the plaintiff’s employees. The 
liability of the defendant was not questioned unless, under the undisputed facts, 
the carriage of Lawton in the plaintiff’s automobile at the time was excluded from 
coverage by the declaration contained in the policy that the automobile would not 
be used to carry passengers for a consideration, actual or implied. There was also 
involved the question whether the use of the automobile at the time was a permit- 
ted business use under the policy provisions. The defendant has appealed from 
the judgment. 

The only questions are whether the court correctly found and concluded that 
Lawton was not a passenger for a consideration within the meaning of the policy 
and that the automobile was being put to a use permitted by the policy, namely, 
for making a call in connection with the business of the plaintiff. 

One of the insured’s declarations forming a part of the policy was that “none 
of the insured automobiles are or will be used to carry passengers for a consid- 
eration, actual or implied.” The plaintiff’s business was designated in the policy 
as that of “machinery.” Another item of the declarations was that the automohiles 
covered would be used for “business and pleasure,” and defined that phrase as 
“nersonal, pleasure and family use, including business calls.” 

Lawton was being transported by the plaintiff’s representative from San 
Francisco to Kyburz, where Lawton inspected some machinery which the plaintiff 
was offering for sale to Lawton’s employer, the Union Paving Company. An 
accident occurred on the return trip through the negligence of the driver which 
resulted in injuries to Lawton. The Union Paving Company subsequently bought 
the machinery which Lawton had inspected. No monetary or other valuable 
return for the transportation of Lawton was made to the plaintiff. 

The position of the defendant is that inasmuch as Lawton was not a “guest” 
within the meaning of the provisions of section 14134 of the California Vehicle 
Act (Stats.1923, p. 517, as added by St.1929, p. 1580, as amended by St.1931, p. 1693, 
now section 403, Vehicle Code, Stats.1935, p. 154), prohibiting the recovery by 
a person injured through the negligence of his host, he necessarily became a 
passenger for a consideration within the meaning of the policy provision. The 
defendant seeks an interpretation of the word “consideration” used in the policy 
clause, as any “compensation” which is “given for the ride” within the provisions 
of the Vehicle Code. 

The decisions in such cases as Walker v. Adamson, Cal.Sup., 70 P.2d 914, 
and Haney v. Takakura, 2 Cal.App.2d 1, 37 P.2d 170, interpreting statutory provi- 
sions, make no addition to the law applicable in the interpretation of insurance 
policies, which are restated in the cases hereinafter cited and do not require 
repetition here. See, also, Worswick Co. v. Industrial Accident Comm., 181 Cal. 
550, 560, 185 P. 953; 14 Cal.Jur., p. 443 et seq. No pertinent authority has been 
cited from this state on the question of when an automobile is “used to carry 
passengers for a consideration, actual or implied” as that phrase is employed in 
insurance policies; but the language has been interpreted in other jurisdictions. 

Tn Dahl v. Moore, 161 Wash. 503, 297 P. 218, the Supreme Court of Wash- 
ington held that the plaintiffs, who were riding in the defendant Moore’s car for 
the purpose of inspecting real estate offered for sale by Moore’s employer, were 
not gratuitous passengers but were entitled to recover damages for injuries suffere 
through Moore’s ordinary negligence. The rule in that state was that gratuitous 
passengers could not recover for the ordinary negligence of their host. A sub- 
sequent action brought to recover on Moore’s policy of insurance presented the 
question whether the automobile under the circumstances was being “used in the 
carriage of passengers for a consideration, express or implied.” The same court 
held that the facts did not constitute a carriage of passengers for a consideration. 
Tt also held that the use then being made of the automobile was a “business” 
use as defined in a policy designating the business of the assured as “real estate,” 
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and permitting business uses. Central Surety & Ins. Corporation v. London & 
Lancashire Indemnity Co. of America, 181 Wash. 353, 43 P.2d 12. 


In Ocean Accident & Guarantee Corporation v. Olson, 8 Cir., 87 F.2d 465, 467, 
in discussing a similar clause, the court said that “the word ‘consideration’ in the 
policy clearly is limited to compensation for use of the car.” It concluded that 
under the facts there presented the contribution to the expense of the trip had 
no relation to payments for use of the car. Supporting authority was found in 
Park vy. National Casualty Co., Iowa, 270 N.W. 23, wherein a similar disposition 
of the question was made. 

In Marks v. Home Fire & Marine Ins. Co., 52 App.D.C. 225, 285 F. 959, where 
there was involved a condition which nullified the policy if the automobile was used 
in carrying passengers for compensation, the word “passenger” was defined as one 
who was carried for a fare by some estabiished or public conveyance. See, also, 
note 14 A.L.R. 205, and cases cited: Huddy Encyclopedia of Automobile Law, 
p. 150; Maringer v. Bankers Indemnity Ins. Co., 288 Ill.App. 335, 6 N.E.2d 307, 
311: Arms v. Faszholz, Mo.App., 32 S.W.2d 781, 782. The Supreme Judicial 
Court of Massachusetts, however, rejected such a definition in a case involving 
a declaration that the automobile would not be used for carrying passengers for 
a consideration, and held that where the accident occurred during a single instance 
of carrying a passenger for a valuable consideration the insurer was exonerated 
from liability. Sleeper v. Massachusetts Bonding & Ins. Co., 283 Mass. 511, 186 
N.E. 778: see, also, American Lumbermen’s Mut. Casualty Co. of Ill. v. Wilcox, 
D.C., 16 F. Supp. 799: Neilson v. American Mut. Liability Ins. Co. of Boston, 
111 N.J.L. 345, 168 A. 436. 

Then in Jasion v. Preferred Acc. Ins. Co., 113 N.J.L. 108, 172 A. 367, an 
invitee, who was being transported on a trip the purpose of which was to inspect 
a cow with the object of purchasing it, was held not to be a passenger under the 
terms of a policy excluding use of the commercial vehicle described therein to 
carry passengers regardless of whether a consideration was charged. It was the 
court’s opinion that the carriage of the plaintiff was incidental to the business 
at hand, which was held to be a permitted use under the policy, and that he was 
therefore not a passenger. This decision also supports the conclusion in the present 
case that the transportation of the insured’s prospective customer to inspect the 
machinery offered for sale was a business use of the vehicle permitted by the policy. 


[1] In Ocean Accident & Guarantee Corporation v. Torres, 9 Cir., 91 F.2d 
464, 471, the injured person who recovered judgment had been assisting her 
employer in some household domestic service and was not therefore a guest under 
the applicable section of the California Vehicle Act. The Circuit Court of 
Appeals for the Ninth Circuit dispelled the “dilemma”’—that if the rider was 
not a guest precluded from recovery she was a fortiori a passenger for a consid- 
eration—by applying the principle of the case of Malmgren v. Southwestern Auto- 
mobile Insurance Co., 201 Cal. 29, 255 P. 512. It stated: “As we have already 
seen, the Malmgren Case, supra, holds that: ‘The substantive law of this state 
cannot be enlarged, circumvented, defeated, or modified by any provision which the 
insurer may have elected to place in its contract in derogation of or in conflict 
therewith.’ Within the spirit of that decision, the appellee herein is a third party 
‘for whose protection the law was adopted,’ and she cannot ‘be hindered, delayed, 
or defeated by the private agreements of two of the parties to a triparty contract.’ ” 
No other ground for the court’s conclusion on that point was given, nor was 
any other authority cited in support thereof. It is true that the court referred 
to the act of 1919 (Stats. 1919, p. 776), which gives the injured person the right 
to sue the insurer, as containing no “limitation that, in order to recover, such 
injured person must not have heen ‘carried for a consideration.’ ” However, with 
the exception of the subject-matter there expressly covered, the act made such 
suit by the injured person otherwise “subject to” the “terms and limitations” of 
the policy. The Torres Case also involved the question as to which the act of 
1919 and the decision of the Malmgren Case were directly applicable. In connection 
therewith the court noted the later case of Hynding v. Home Acc. Ins. Co., 214 
Cal. 743, 7 P.2d 999, 85 A.L.R. 13, as approving the Malmgren Case. But it failed 
to note, in connection with the question now under consideration, that in the later 
case the Malmgren decision was rejected as not governing a matter which was not 
expressly covered by statute and which the act left subject to the agreement of 
the contracting parties. It is the Hynding Case, therefore, which is pertinent and 
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controlling on the question here whether the parties’ agreement as to the permissive 
uses is binding on the injured person. In the absence of any law declaring the 
obligation of the insurer in that respect, the conclusion is compelling that the 
injured person is bound by the limitations contained in the policy. Other cases 
hold that a breach of a declaration similar to that here involved constitutes a 
defense in an action by the injured person against the insurer. Neilson v. American 
Mut. Liability Co. of Boston, supra; Orient Ins, Co. v. Van Zandt-Bruce Drug 
Co., 50 Okl. 558, 151 P. 323. However, on the question of the liability of the 
insurer under a similar declaration, the result in the Torres Case is in harmony 
with the other cases reviewed herein on the facts there involved. Those decisions 
appear to be uniform at least on the question of what constitutes “consideration” 
as that word is used in insurance policies. 

Cases such as Neilson v. American Mut. Liability Ins. Co. of Boston, supra, 
and Sleeper v. Massachusetts Bonding & Ins. Co., supra, do not aid the defendant. 
They involved a monetary consideration passing to the insured. The authorities 
interpreting the pertinent provisions in insurance policies under circumstances sim- 
ilar to:-those here involved are opposed to the defendant’s position. 

[2] It follows that, as contemplated by the policy, (1) the plaintiff was not 
using the automobile to carry passengers for a consideration, actual or implied; 
and (2) the carriage of Lawton to inspect the machinery of the plaintiff was a 
permissible business use of the automobile—and the rights of the parties are gov- 
erned accordingly. 

The judgment is affirmed. 

We concur: Waste, C. J.; Houser, J.; Curtis, J.; Edmonds, J.; Langdon, J. 


CELINA MUT. CASUALTY CO. v. BALDRIDGE. No. 26943. 
Supreme Court of Indiana. Jan. 18, 1938. 
12 Northeastern Reporter (2d) 258. 
7. RENEWAL. 

In action on policy insuring automobile which was written by agent to 
whom insured had given only authority to renew a prior policy with a different 
insurer, defenses prior insurer might have made against its policy could not 
be determined. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Hamilton Circuit Court; Fred Hines, Judge. 

On petition for rehearing and on motion to dismiss appeal. 

Transferred from Appellate Court under Burns’ Ann.St.1933, § 4-215. 

Petition for rehearing denied, and motion to dismiss appeal denied. 

For prior opinion, see 10 N.E.2d 904. 

Connor R. Ross, Geo. A. Henry, and Leo L. Kriner, all of Indianapolis, for 
appellant. 

Cloe, Campbell, Cloe & Cloe, of Noblesville, and Fae W. Patrick, Thomas 
L. Webber, E. P. Gallagher, Frank A. Symmes, and O. S. Boling, all of Indian- 
apolis, for appellee. 

FANSLER, Judge. 

{1, 2] After the filing of the opinion in this case, appellee filed a motion to 
dismiss the appeal upon the ground that the judgment appealed from is not 
final. Prior to the decision of the case, appellee filed a petition for and pro- 
cured an extension of time to file briefs. Petitions for extensions of time to 
appellees must show that all motions to dismiss have been filed. Appeals will 
not be dismissed upon motion of parties over whom the court has acquired 
jurisdiction after the decision of the case, nor after the party has procured an 
extension of time to file briefs on the merits 

(3, 4] It is contended by appellee that the question is jurisdictional, and 
that, unless the judgment cami from is final, the court obtains no jurisdiction. 
In the cases cited to support this view, it clearly appears that the judgment 
was not final, and that all of the parties to the judgment or record had not 
been brought before this court. Champ et al. v. Kendrick, Trustee, 1892, 130 
Ind. 545, 30 N.E. 635; Michigan Mutual Life Insurance Company v. Frankel, 
1898, 151 Ind. 534, 50 N.E. 304; Enmeier et al. v. Blaize et al., 1932, 203 Ind. 303, 
179 N.E. 783. It is clear that a decision of this court is not binding upon one 
who is not brought before the court by notice so that the court can acquire 
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jurisdiction of the person, and, as to him, the proceedings are void. Buta ruling 
of this court is not void as to parties before the court. This court has juris- 
diction to determine whether a judgment appealed from is final as between the 
parties before it, and, unless the question is timely presented, it is waived, and 
the judgment is deemed final. White v. White, 1935, 208 Ind. 314, 194 N.E. 355, 
196 N.E. 95. 

5, 6] Appellee’s contention that the judgment is not final is based upon 
the fact that appellant filed below what is denominated “ninth paragraph of 
answer,” which begins: “Defendant Celina Mutual Casualty Company for its 
ninth and last paragraph of answer to plaintiff's complaint answers by way of 
cross-complaint and says that.” The answer then sets up the facts concerning 
the issuance of the policy, and alleges that the defendant immediately canceled 
the policy and returned the premium, and that the plaintiff accepted the return 
and surrendered the policy. There is a prayer that the policy be ordered 
canceled and declared void. At the time the action was brought, and at the 
time this pleading was filed, the policy in question had expired, as shown by the 
pleading. The facts alleged constitute an answer, and the pleading was treated 
as an answer in the instructions of the court. As suggested by appellee, “It is 
not the name but the facts stated that determine the character of a pleading.” 
The verdict and judgment in favor of appellee effectually barred any possibility 
of a recovery by appellant in another action upon the facts which were the 
basis of the pleading in question. The verdict and judgment finally disposed 
of the entire controversy. 

Appellee has filed a petition for rehearing in which it is vigorously contended 
that this court has misapprehended or misunderstood the facts in the case. It 
is said in the brief: “This court erred in holding and deciding that the evidence 
in this cause shows as a matter of law that on the 19th day of July, 1930, appellee 
had a policy of insurance in full force and effect with the American States 
Insurance Company.” It is then asserted that this “was a question of mixed 
law and fact.” The brief then quotes from the original opinion as follows: “It 
appears without controversy that Mayme Brishaber, who wrote insurance as a 
‘side-line,’ was licensed and authorized to sell insurance for the American States 
Insurance Company, the appellant, and other companies.” It is then asserted 
that: “The evidence as appears from the record conclusively shows that Mayme 
Brishaber was not licensed to sell insurance for the American States Insurance 
Company for the vear 1930.” This is urged in support of the contention that 
the court erred in deciding that there was a policy in force, presumably because 
Mrs. Brishaber had no authority to act for the company. The words “licensed” 
and “authorized,” as used, are synonymous. But, even if she had no authority to 
act, but acted, and the company acquiesced and issued the policy, it was bound, 
and the policy was in effect. Mr. Gallahue, the president of that company, 
testified: “In 1930 we did not renew her license as an agent as she stated she 
thought she could get a license with another company. We said that we would 
let her place policies with us until she could get another connection. We can- 
celled her out in the fall of 1930 because she switched her business to another 
company during the summer of 1930.” It is not disputed that Mrs. Brishaber 
ordered the policy from the company or that it was delivered to her. She 
testified that she had it in her possession, but that she did not remember 
whether she delivered it to appellee. Appellee testified that it was delivered 
to him, and this is not disputed. Complaint is also made of the following state- 
ment in the opinion: “On July 2, 1930, at his” (appellee’s) “request, his policy 
Was renewed in the American States Insurance Company. Shortly thereafter 
a policy of the American States Insurance Company was delivered to him, 
which he continued to hold in his possession until after the collision which 
destroyed his car on the 25th of November following.” It is asserted that 
there is evidence tending to show that the policy in the American States Insur- 
ance Company was issued without request, other than that Mrs. Brishaber “sent 
his file card into the Indianapolis office,” and the policy was sent direct by 
mail from the home office, and that at the time Mrs. Brishaber made the 
contract with the Celina Mutual Casualty Company on July 19th she had no 
notice from the American States Insurance Company that a policy had been 
written by it for appellee. It is of no importance whether an application or 
merely a file card was sent to the company, or whether Mrs. Brishaber knew 
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whether the policy was delivered. But the evidence shows without dispute that 
appellee requested the renewal; that the policy was issued and delivered to 
him; and that Mrs. Brishaber’s records showed it in force from July 2d until 
she made a notation of cancellation on July 19th. She testified positively that 
she had the policy in her possession, and that she “cancelled it out” in order 
to write the insurance in the Celina Casualty Insurance Company. It is also 
suggested that the American States Insurance Company had no record of any 
application being made for the issuance of its policy. It is undisputed that that 
company issued the policy, and that its record showed the issuance of the policy. 

|7, 8] The policy contained a provision that, if the premium was not paid 
at the home office on or before August 1, 1930, the policy should lapse. Whether 
this provision was effective to strike down the policy after August Ist cannot 
be decided in a case in which the company is not a party. It is clear that it 
was effective until the 1st of August. The president of the company testified 
as follows, with reference to notice upon the lapsing of a policy: “It was the 
natural conclusion that if a person made a payment and the agent doesn’t pay 
it to the company and this is cancelled, the policy is cancelled by registered 
mail, the assured advises the company. In this particular case after the policy 
lapsed we sent out a registered cancellation notice and we didn’t have any 
inquiry from Mr. Baldridge that the premium had been paid and we assumed 
that it hadn’t.” Whether payment to the agent was effective to continue the 
policy in force, or whether there were other defenses that the company might 
have made against the policy, could only be determined in an action between 
appellee and the American States Insurance Company. But the evidence is 
clear and unmistakable that appellee believed the policy was in effect up to and 
including the date of the accident, and there can be no question that he 
intended the premium he paid to be in payment for that policy. Pursuing his 
belief and contention, he brought a suit against the company, alleging in his 
complaint that the policy was at all times in full force and efféct; and, coerced by 
the pending action, the company paid him $150. Neither Mrs. Brishaber nor any 
one else had authority to surrender or cancel appellee’s right to insist as against 
the American States Insurance Company that his policy was in full force and 
effect from the day it was issued to and including the day of his loss. He 
believed and asserted that it was so in force, and in a trial of his case against 
that company it might have been adjudicated to have been in force. It is clear 
that he was not making any claim that he had a policy with appellant, and did 
not know that there was anything to suggest such a thing until after the 
accident. It would be unconscionable under the facts to permit him to success- 
fully contend here that “this contract” (with the American States Insurance 
Company) “was never completed so as to become an effective contract,” and 
“that there was a meeting of the minds” (between appellant and appellee) “on 
July 19th is borne out by the evidence.” There is not one scintilla of evidence 
that appellee ever considered the question of insurance with appellant on July 
19th, or on any other date until after his property was destroyed. There is 
ample undisputed evidence that he told Mrs. Brishaber “to renew” his policy. 
The one he had was with the American States Insurance Company, and a 
renewal would naturally imply another with the same company; that she did 
renew the policy in the same company; that it was delivered to him, and that he 
held it until after the accident; that when he paid the premium, he must have 
intended it to pay for the policy he had, since he knew of no other; that he 
continued to believe and assert that he was insured by the policy; that he never 
authorized Mrs. Brishaber to get any other or different policy, and only author- 
ized her to procure one policy; that he never was advised by her that she had 
any thought of canceling the policy which she had procured for him, and 
insuring him in the appellant company. His mind could not have met with 
appellant upon the question of an insurance contract on the 19th of July, or at 
any other time before his property was destroyed. Mrs. Brishaber’s authority 
to procure insurance for him was exhausted when she procured the policy in 
the American States Insurance Company, as pointed out in the principal opinion. 
A more careful examination of the evidence should convince appellee that the 
court has not misapprehended the facts. 

ao to dismiss the appeal is denied, and the petition for rehearing 
is denie 
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MASSONY et al. v. TRUETT NASH MOTOR CO,, Inc., et al. No. 16723. 
Court of Appeal of Louisiana. Orleans. Jan. 10, 1938. 
177. Southern Reporter 829. 
1. PURCHASER. 


Under liability policy covering automobile agency and its employees for whose 
acts assured was responsible and containing rider that “policy covers the assured as 
respects operation of the automobile loaned by him to others,” insurer was not 
liable for damages resulting from collision caused by prospective purchaser’s negli- 
gence, in abence of showing of negligence of assured in permitting prospective 
purchaser to take and use automobile. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Twenty-Fourth Judicial District Court, Parish of Jefferson; L. 
Robert Rivarde, Judge. 

Action by Dr. Joseph James Massony and Mrs. Helen Mae Jeanfreau, wife of 
Dr. Joseph James Massony, against the Truett Nash Motor Company, Inc., and 
another, for damages arising out of an automobile collision. From a judgment 
maintaining exceptions of no cause of action, plaintiffs appeal. 

Affirmed. 

Fred A. Middleton and Sidney I. Goldman, both of New Orleans, for appellants. 

Edward Rightor and W. H. Sellers, both of New Orleans, for appellees. 

WESTERFIELD, Judge. 

This is an appeal from judgment maintaining exceptions of no cause of action. 
The petition alleges that on the 3d day of May, 1936, while Dr. Massony was driving 
his Dodge sedan, in which his wife was a guest passenger, it collided with a Lafay- 
ette sedan owned by the defendant Truett Nash Motor Company, Inc., and at the 
time of the accident, driven by A. B. Bush, a prospective purchaser of the car, 
who was using it with the authority and consent of the owner: that the accident 
was due entirely to the negligence and fault of A. B. Bush; that as a result of the 
collision Mrs. Massony was injured and Dr. Massony’s car demolished. The sum 
of $674.50 is claimed by Dr. Massony, and $5,000 by Mrs. Massony as damages, for 
which amounts it is contended, the defendant Truett Nash Motor Company, Inc., and 
its insurance carrier, Employers’ Liability Assurance Corporation, Limited, are 
responsible in solido, and judgment is prayed for accordingly. 

The alleged liability of the defendants is based upon the doctrine of respondeat 
surperior; the contention being that Bush was acting as the agent of the owner of 
the car at the time of the collision. 

While this cause was pending in the trial court, the Supreme Court refused a 
writ of certiorari which had been applied for in Graham v. American Employers’ 
Insurance Company, La.App., 171 So. 471, decided by our Brethren of the Second 
Circuit, upon the ground that the judgment was correct. We are informed 1 
counsel for plaintiffs that during the pendency of the application for certiorari it 
was agreed between counsel that the decision in the Graham Case would be decisive 
of the issues presented here. The Graham Case held that a prospective purchaser of 
an automobile who had been intrusted with it and given authority to use it was 
not an agent of the owner, and the owner and its insurer were not liable for 
injuries to a guest passenger resulting from a collision caused hy the prospective 
purchaser’s negligence. 

It is conceded, as well it might be, that this holding is destructive of the claim 
of plaintiffs in so far as it is made to rest upon the doctrine of respondeat superior, 
but, says counsel, since the trial below they have discovered a rider attached to 
the policy of insurance issued by the underwriter to the owner of the Lafayette 
automobile which had previously escaped their attention and which, it is argued, 
distinguishes this case from the Graham Case in*so far as the underwriter is con- 
cerned. The rider referred to reads as follows: “It is understood and agreed 
that this policy covers the assured as respects operation of the automobiles loaned 
by them to others”. 

[1] The rider, like the policy itself, covers only “the assured”; there being no 
omnibus clause sometimes included in policies of this kind which protects those 
who use the car with the owner’s consent. Counsel for the insurance company in 
their brief say that the purpose of this rider was to indemnify the insured against 
Possible loss due to accidents caused by third persons driving their cars when the 
cars were grossly defective or the third persons “drunk, crazy or clearly incom- 
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petent.” In other words, when it appears that the insured was previously negligent, 
If this be true, the rider added nothing to the risk covered by the policy itself, for 
such negligence would be comprehended by the coverage of defendant's business 
as the operator of a garage and sales agency. However, as we have said, the policy 
contains no omnibus clause and covers only the assured and its employees for whose 
acts the insured is responsible. There is no allegation in the petition of negligence 
on the part of the defendant automobile agency itself; the case as originally con- 
ceived and as presented below was made to rest upon the vicarious responsibility 
of the owner of the Lafayette automobile because of the alleged agency of the 
negligent operator of the car. Under certain conditions an underwriter is liable 
where the insured is not. Bougon v. Volunteers of America, La.App., 151 So. 797; 
Rome y. London & Lancashire Indemnity Company, La.App., 169 So. 132; Ruiz 
v. Clancy, 182 La. 935, 162 So. 734, but this case is not in that category. 

[2] Counsel direct our attention to Anderson v. Driverless Cars, Inc., et al, 
1] La.App. 515, 124 So. 312, 313, where we held that an owner lending or renting 
his car “must make reasonable investigation to determine whether or not the bor- 
rower or renter is an ordinarily competent operator.” We also held in Baadar y. 
Driverless Cars, Inc., 10 La.App. 310, 120 So, 515, that the lender of an automobile 
to a person visibly under the influence of liquor was responsible for the results of 
his reckless driving. Plaintiffs’ counsel contend that in view of the holding in these 
cases it was the duty of the defendants to deny the incompetency or incapacity of 
the operator of the car and not that of the plaintiffs to allege his incompetence or 
incapacity. In our opinion this contention is erroneous. The defendants were not 
called upon to negative their negligence. Plaintiffs should have made whatever 
allegations of negligence upon which they rely to establish defendant’s responsibility 
and set up a cause of action. There is nothing in the petition which suggests that 
the owner of the automobile which is alleged to have caused the collision resulting 
in the damage and injuries sustained by the plaintiffs was itself guilty of negligence. 

[3] Our conclusion is that the judgment maintaining the exceptions of no 
cause of action is correct. Consequently, and for the reasons assigned, the judg- 
ment appealed from is affirmed. 

Affirmed. 


Janvier, J., absent, takes no part. 


HADRICK v. BURBANK COOPERAGE CO., Inc., et al. No. 16671. 
Court of Appeal of Louisiana. Orleans. Jan. 10, 1938. 
177 Southern Reporter 831. 
8 PASSENGER. ‘ 


Where employee, who was carrying passengers in employer’s trailer for a 
consideration, without employer’s knowledge or consent, was liable for injuries 
sustained by passenger because of employee’s negligence, employer’s insurer 
was not liable, in view of provision of liability policy that there was no protection 
if the trailer were used for carrying passengers for a consideration, notwithstanding 
omnibus clause which provided that any person riding in or responsible for the 
operation of the vehicle should be considered an additional insured. Act No. 55 
of 1930. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

9. CONSIDERATION. 

Where public liability policy provides for no protection if vehicle is used to 
transport passengers for hire, and passenger for hire is injured while being 
transported, the violation of the policy condition is direct cause of loss, since 
use of vehicle to transport passengers for hire places upon operator a liability 
much greater than is borne by operator of vehicle used only for pleasure. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Civil District Court, Parish of Orleans, Nat W. Bond, Judge. 

Action by Nola Hadrick against Otis Scott, the Burbank Cooperage Company, 
Limited, and the National Casualty Company, for personal injuries sustained when 
truck struck a side of a bridge. Verdict for plaintiff in the sum of $2,500, 
against all defendants, and defendants appeal. 

Affirmed as against Otis Scott, reversed as against the other defendants. 

Henry & Kelleher and A. M. Suthon, both of New Orleans, for appellants. 
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Wm. A. Green and Clem H. Sehrt, both of New Orleans, for appellee. 
Janvier, Judge. 


Nola Hadrick, while riding in a trailer drawn by a motortruck, both of which 
were owned by Burbank Cooperage Company, Limited, received physical injuries 
for which she seeks redress. The vehicle was being driven at the time by Otis 
Scott, an employee of the said cooperage company, and the injuries were sustained 
when plaintiff's arm, which, to some extent, protruded beyond the side of the 
trailer, struck an upright portion of a bridge over which the vehicle was passing. 

The defendants are Scott, who was operating the truck, the Burbank Cooperage 
Co., Limited owner of the vehicle, and National Casualty Company, the liability 
insurance carrier of the Burbank Company. 


The charges of negligence are that Scott was operating the vehicle at an 
excessive speed and that, in attempting, on the narrow bridge, to pass another 
automobile proceeding in the opposite direction, he swerved the truck and trailer 
so far to the right that a portion of the trailer came into contact with the side 
of the bridge, crushing petitioner's arm and hand with which she was holding 
on to a stanchion of the trailer and a portion of which arm extended a few inches 
bevond the side of the said trailer. 

Liability in the Burbank Company is alleged to have resulted from the asserted 
fact that Scott was acting, at the time, within the scope of his employment by 
the said company and also from the fact—alleged in the petition—that petitioner 
was a passenger for hire with the knowledge and consent of the officials of the 
said company. 

Liability in the insurer is declared to result from either or both of two facts: 
(1) That because of the provisions of Act No. 55 of 1930 the said insurer is 
directly liable as the insurance carrier of the said cooperage company; and (2) 
that, since the insurance policy contained what is known as an omnibus clause 
under which the protection of the policy is afforded to any person operating the 
vehicle with the consent of the owner, the said Scott was protected by the said 
policy, and that therefore, since he was so protected, Act No. 55 of 1930 renders 
the insurer liable. 

Defendant Scott and the other defendants deny that the said Scott was in 
any way at fault, maintaining that the truck was being carefully operated at a 
moderate speed, and that, as the said vehicle proceeded over the bridge, it was 
necessary to drive it to the right in order to afford an automobile approaching 
from the other direction sufficient room to pass. Defendants maintain, however, 
that the vehicle was not driven sufficiently near to the edge of the bridge to cause 
danger to any one within the said trailer, and that the cause of plaintiff’s injuries 
was the fact that she extended her arm, at full length, heyond the said trailer 
and pointed out to other passengers the stream over which they were passing and 
called it by name; that, as she did this, her arm struck an upright portion of the 
bridge, which was so far from the truck as to afford no danger at all to any 
one within the trailer, or even to any one extending an arm or hand only a few 
inches beyond its side. 

\s an alternative defense, the Burbank Company and the insurer both maintain 
that, at the time of the accident, Scott was not acting within the scope of his 
employment and that his employer was in no way involved or interested in the 
venture in which he was engaged, and, finally, as a separate and independent alter- 
native defense, the insurer contends that, even if it be shown that Scott was 
at fault and that he was acting at the time within the scope of his employment 
by the Burbank Company, nevertheless there resulted no liability in the insurer, 
for the reason that the policy, under which liability is sought to be fastened upon the 
said insurer, provides that there shall be no protection afforded while the vehicle 
contemplated by the policy is used as a carrier of passengers for hire. ¢ 

The matter was tried hy jury, which rendered a verdict for plaintiff against 
all defendants in the sum of $2,500. Scott, the driver, has appealed devolutively, 
and the Burbank Company and the insurer have appealed suspensively. ; 

We shall first consider the facts of the accident itself in an effort to determine 
whether the driver was at fault. 

The trailer, in which plaintiff together with some 25 or 30 other passengers 
was riding, was not intended for the transportation of passengers. It was constructed 
with flaring upright stakes extending from the bottom upwards, but curved so 
that the body of the trailer was much wider at the top than at the hottom. These 
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upright stakes were placed a few feet apart and, attached to them, were rails 
a foot or so apart, extending lengthwise from the front to the rear of the trailer, 
The trailer was attached to and drawn by a motor-driven tractor, which is the 
name applied to a motortruck which has no body, but which is used to draw a 
trailer. Plaintiff was on a seat built parallel to the right side of the trailer and 
at a point near the middle. She states that her arm was not extended beyond the 
side slats of the trailer more than a few inches and that her hand grasped one 
of the right-hand stakes of the body. While she contends that the vehicle was 
operated at an excessive speed, the record convinces us that the speed was moderate 
and that, in this respect, Scott was not at fault. 

The bridge over which they were crossing was an old one, constructed of 
wood, though the uprights may have been of iron; the record does not make it 
certain whether they were of wood or iron. These upright portions extended 
higher than the side of the truck. Just as the vehicle approached the drawspan 
on which the upright portions were erected, an automobile, going in the other 
direction, reached the other side of the drawspan, and it became necessary for Scott 
to turn his vehicle to the right in order to afford a space sufficiently wide 
for the other automobile to pass and plaintiff’s arm was struck by one of the 
uprights. 

Defendants deny that the trailer struck any portion of the bridge, asserting 
that there was ample clearance between the side of the bridge and the trailer and 
that plaintiff's arm would not have been injured at all but for the fact that she 
extended it at full length beyond the side of the vehicle. 

[1] That the side of the trailer was quite close to the uprights of the bridge 
is conceded by all, though all of defendants’ witnesses, save one, deny that there 
was actual contact. Though Scott contends that the trailer did not strike the 
bridge and though the record shows that the said trailer, after the accident, 
exhibited no evidence of having come in contact with any portion of the bridge, 
we think that the evidence that there was contact between the two preponderates. 

Mary Smith, one of the passengers, says: “ * * * When we were going across 
the bridge, it hit against the side rail. * * * ” 

Eleonore Mason testified as follows: “ * * * I could feel it: it scraped when 
it hit the side of that thing, you could feel the whole pass of it; it scraped the 
side of the truck.” 

Martha Smith, who was placed on the stand by defendants, said: “* * * It 
hit something or other when it was going on the bridge.” 

Later she said, “it seemed to me like it struck something on the edge of the 
bridge.” Still later, when asked if “it seemed like the truck hit the edge of the 
bridge, * * * ” she said, “yes, sir, it looked to me like when he drove to the side.” 

It is true that other witnesses produced by defendants were of the opinion 
that there had been no contact between the trailer and the bridge, but we feel that, 
in view of the positive testimony above quoted, the trailer did strike the bridge, 
and we would not he justified in reaching the conclusion on this question of tact 
that there was no contact between the two. 

It is well established that plaintiff, as she reached the draw bridge, extended 
her arm at full length and pointed out the stream to her fellow passengers, and, 
if it could he said that but for this action on her part she would not have been 
injured, then there could be no judgment in her favor, for in Caillier v. New Orleans 
Ry. & Light Co., 11 La.App. 93, 120 So. 76, 78 we said: “It would be the height 
of imprudence for any passenger to extend her arm out of the car at full length.” 

[2, 3] There can be no doubt, however, that it is not negligence for a passenger 
to permit a portion of an arm or a hand to extend only a few inches heyond the 
side of the vehicle in which the passenger is riding. See Summers v. Crescent 
City Railroad Co., 34 La.Ann. 139, 44 Am.Rep. 419: Clere v. Morgan’s L. & T. R. 
& S. S. Co., 107 La. 370, 31 So. 886, 90 Am.St.Rep. 319. If, therefore, plaintiff's 
hand and arm had been in proper position holding on to the upright side of the 
truck and extending heyond the side only an inch or two, since there was actual 
contact between the bridge and the side of the truck, she would nevertheless have 
heen injured when that contract occurred. If, then, she would have been injured 
even had her arm not been extended at full length, or heen resting on a portion 
of the truck and extending a few inches beyond the side, it cannot be said that 
the fact that her arm was so extended was the proximate cause of the injury, and 
that, had she not so extended it, she would not have heen injured. The proximate 
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cause was the fact that the truck was driven in too close proximity to the side 
of the bridge. 

[4, 5] Recovery will not be defeated by a negligent act on the part of a plain- 
tiff if it appears that the accident would have occurred and the injury would have 
been sustained even had the negligent act not been committed. In other words, a 
negligent act will not prevent recovery unless there is causal connection between 
the act and the injury. See Stout v. Lewis, 11 La. App. 503, 123 So. 346. Scott 
was at fault in driving too close to the side of the bridge, and his fault was the 
proximate cause of plaintiff’s injuries, and he is therefore liable. 

\We next consider the question of whether the cooperage company is liable 
for the results of Scott’s carelessness. 

The record leaves no doubt whatever that the defendant cooperage company 
was in no way concerned or involved in the venture in which Scott was at the time 
engaged. He had heen a trusted employee for a long time and, on one or two 
prior occasions, had borrowed from his employer the truck and trailer for the 
purpose—so the employer was informed—of moving his family or attending to 
other personal affairs with which the employer was in no way concerned. It 
appears that on one or two of these prior occasions he had used the vehicle t6 
transport picnic parties of various kinds, and for the service had charged the 
persons attending these parties. But there is not the slightest intimation in the 
record that the employer had any knowledge whatever that Scott had been engaged 
in any venture. 

[6, 7] There is considerable doubt in our minds on the question of whether the 
loan of the truck by Mrs. Burbank, the wife of the president of the cooperage 
company, may be considered as a loan by the corporation itself. But conceding, 
for the moment, that it may be so considered, the record shows conclusively that 
it was loaned to Scott for his personal use, and it is well settled that the mere loan 
of a truck or an automobile for personal use does not render the owner liable if 
the owner has made reasonable investigation into the ability of the borrower to 
carefully operate the vehicle: “It is well settled in this state that the owner of an 
automobile is not liable for the damages caused while his automobile is being 
operated by a third person with his knowledge and consent, unless he was present 
or the third party was his agent or servant and was acting within the scope of his 
agency or employment.” Adams v. Golson, 187 La. 363, 174 So. 876, 878. See, 
also, Atkins v. Points, 148 La. 958, 88 So. 231, and Vuillemot v. August J. Claverie 
& Co.. 12 La.App. 236, 125 So. 168. 

It is also well settled that the owner of a motor vehicle who loans it for one 
purpose is not made liable by the fact that the horrower uses it for another. See 
Stephenson v. List Laundry & Dry Cleaners, Inc., et al., La.App., 168 So. 317, 
affirmed 186 La. 11, 171 So. 556. 

It is said, however, that, even if the employer is not liable, because of the 
so-called “omnibus” clause in the policy, the insurer is liable since Scott, the driver, 
is liable. This omnibus clause provides: “If the stated and actual use of the auto- 
mobile covered by this policy is ‘pleasure and business’ or ‘commercial’ any person 
or persons while riding in or operating any of such automobiles and any person, 
firm or corporation responsible for the operation thereof, shall be considered as an 
additional Assured under this policy.” 

[8] But it must be borne in mind that the policy provided also that there should 
be no protection thereunder if the vehicle should be used for “the carrying of 
passengers for a consideration.” It cannot be denied that the vehicle was being so 
used hecause the record abundantly shows that it was. In fact, one of the allega- 
tions of plaintiff’s petition is that she “was a passenger for hire.” Obviously, then, 
the protection of the policy was not afforded to Scott, since he was operating the 
vehicle for a purpose expressly excluded from the protection of the said policy. 
It necessarily follows that there can be no action against the insurer. 

[9] Counsel for plaintiff calls attention to certain cases which he contends 
establish the right to recover in spite of such policy conditions if the violations of 
such conditions are only occasional and infrequent. But in each of the cases cited 
there was, obviously, no relationship or causal connection between the infrequent 
violations of policy conditions and the losses sustained. Where an automobile is 
insured against fire or theft and the policy provides that the said automobile shall 
he used only for pleasure, if it is destroyed by fire, or is stolen, it cannot be said 
that the infrequent use for commercial purposes was in any way responsible for the 
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loss. And that is the “ratio decidendi” of all of those cases which hold that there 
may be recovery in such situations. But, where a public liability policy provides 
that there shall be no protection if a vehicle is used to transport passengers for 
hire and a passenger for hire is injured while being transported, obviously the 
violation of the policy condition is the direct cause of the loss, for the use of a 
car to transport passengers for hire places upon the operator a liability and an 
obligation much greater than is borne by the operator of a car used only for plea- 
sure. Among the cases cited by counsel for plaintiff are Firemen’s Insurance Com- 
pany of Newark v. Rye, 160 Ark. 212, 254 S.W. 465, 466, Bloom v. Ohio Farmers’ 
Insurance Company, 255 Mass. 528, 152 N. E. 345, and Marks v. Home Fire & 
Marine Insurance Company, 52 App.D.C. 225, 285 F. 959. 

In the Rye Case the loss was caused by fire. The policy provided that “The 
uses to which the automobile described is and will be put are private pleasure 
uses and business calls, excluding commercial delivery.” The automobile was 
used occasionally in making commercial deliveries. Obviously, there was no con- 
nection between the violation of the policy condition and the destruction of the 
vehicle. 


In the Bloom Case the policy insured against theft, robbery, or pilferage. The 
court said that “the policy did not provide that any use of the car for business 
purposes should render the policy void.” Apparently the policy did provide that 
the automobile should be used for pleasure purposes and apparently, also, the said 
automobMe was occasionally used for business purposes. The court found that this 
occasional use did not prevent recovery for loss by theft. But the court made the 
significant observation that “at most a use for business would suspend liability 
during such use.” It appears that the car was stolen while being used for the 
purposes permitted by the policy, to wit, pleasure. All that this case is authority 
for is that in such situation there is no coverage while the automobile is being 
used for a purpose not permitted, but that the coverage automatically reattaches 
as soon as the car reenters service for a purpose which is permitted. 

Of the cases cited, the only one which involved a policy condition that the auto- 
mobile should not be used for carrying passengers for compensation is Marks v. 
Home Fire & Marine Insurance Company. But even in that case the loss was 
caused by fire and was not due to injury sustained by a passenger. The insured 
contended that he had not carried passengers for compensation, and the question 
involved was whether or not he had done so. He contended that on one or two 
occasions he had used his car to transport certain persons on sight-seeing expedi- 
tions and had not received payment therefor, but had merely accepted “gratuities.” 
The court held that the question involved was whether or not, under the facts, 
the amounts given him could be considered as “payments,” or whether they should 
be construed merely as “gratuities.” The conclusion may be drawn that, if the 
payments had heen considered by the jury as payments for transporting passengers 
for hire, there would have been a decision that there was no coverage under the 
policy. 

We are of the opinion that in the case at bar, since the policy prohibited the 
use of the automobile for carrying passengers for hire, it afforded no protection 
either to its owner or to any one using it with the owner’s consent, while engaged 
in such a venture. We therefore conclude that, though Scott, the driver, is 
liable for the results of his own negligence, there is no liability in the cooperage 
company nor in the insurer. 

[10] The injuries sustained by plaintiff justify the amount awarded. Her right 
wrist was fractured and dislocated and there has resulted a permanent deformity. 
The injury was quite painful for a period of from six to eight weeks. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is reversed in so far as it runs against the Burbank Cooperage 
Company, Inc., and National Casualty Company, and that plaintiff's suit as against 
those defendants be and it is dismissed at her cost. In all other respects the judg- 
ment is affirmed. 

Reversed in part: affirmed in part. 
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HARTFORD ACCIDENT & INDEMNITY CO. v. LOUGEE et al. 
Supreme Court of New Hampshire. Strafford. Jan. 4, 1938. 


196 Atlantic Reporter 267. 
2. AGENT’S LICENSE. 


As regards construction to be placed on statute regarding licensing of 
foreign insurer’s agents, the Legislature is presumed to have contemplated the 
adoption of general business practices in the conduct of insurance business, and 
the purpose that suitable persons be obtained to deal with a foreign insurer’s 
prospective and gained customers is predominant. Laws 1917, c. 43, § 1 

(For other cases, see Insurance, Dec. Dig. § 22.) 

3. AGENT’S LICENSE. 


Where statute authorizes issuance of license to foreign insurer’s agent in 
which agent’s authority is limited, an application for license to an agent is not 
to be construed as showing that the appointee is a general agent, notwith- 
standing it is silent as to exact extent of agent’s authority. Laws 1917, c. 43, § 1. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

4. AGENCY Le 

Where license to agent of foreign insurer sets forth limits of agent’s 
authority as being those agreed upon between insurer and agent, license does 
not entitle third party dealing with agent to treat agent as having general 
authority, since third party is thereby put on inquiry to ascertain agent’s exact 
authority. Laws 1917, c. 43, § 1. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

5. LICENSE. 

Where license issued to foreign insurer’s agent set forth the limits of agent’s 
authority as being those agreed upon between the insurer and the agent, the 
agent could not be held to have had actual authority to insure motorist with 
insurer otherwise than as soliciting agent. Laws 1917, c. 43, § 1. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

7. AGENCY. 

Authority of foreign insurer's soliciting agent to seek business and to 
make it an insurer for temporary period of not over 10 days during which 
general agent could pass upon applications was not an indication of authority 
as a general agent. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

ll. LIMITATION OF AGENCY. 

The fact that foreign insurer appointed as its agent an agency which had 
general authority to act for another company did not entitle third person 
reasonably to believe that agency’s authority for foreign insurer was general. 
Laws 1917, ¢«.. 4, § 1. 


(For other cases, see Insurance, Dec. Dig. § 88.) 
14. AUTHORITY OF AGENT 

The practice, if any, of foreign insurer’s agent of issuing service card to 
policvholder when insurance was made effective and before policy was issued 
did not show insurer’s agent had apparent authority to employ such method 
oi business with its customers, where it was not shown that insurer had knowl- 
edge thereof or that practice was general practice of other insurance companies. 

(For other cases, see Insurance, Dec. Dig. § 129.) 
is. INQUIRY. 

Where insured was chargeable with lack of soliciting agent’s authority to 
issue automobile liability policy and when policy was not received within 
reasonable time for obtaining insurer’s acceptance, the insured was put on 
inquiry. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

16. AUTHORITY OF AGENT. 

The known lack of soliciting agent’s authority to issue automobile liability 
policy was proof to an ordinary man that agent could not issue as though policy 
were issued. 


(For other cases, see Insurance, Dec. Dig. § 129.) 
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17. SOLICITING AGENT. 

Evidence disclosing that foreign insurer’s agent had authority to merely 
solicit business and to make it an insurer for not over 10 days during which 
general agent passed on applications, that defendant relied on agent’s state- 
ments that automobile liability insurance would run regardless of delivery of 
policy, and that insurer did not receive premium and had no notice of agent's 
dealings with defendant relating to insurance, until after accident occurred more 
than 4 months after the dealings, insurer was not liable for defendant’s negligent 
operation of automobile on theory that agent had “apparent authority” to 
insure for the extended period, 


(For other cases, see Insurance, Dec. Dig. § 92.) 


Transferred from Superior Court, Strafford County; Lorimer, Judge. 

Proceeding by the Hartford Accident & Indemnity Company against 
Walter S. Lougee and others. The case was transferred to the Supreme Court 
on plaintiff's exceptions. 

Judgment for plaintiff. 

Petition, for a declaratory judgment, and brought to determine whether 
the plaintiff is chargeable as an insurer of the defendant Lougee’s liability to 
the other defendants for his negligent operation of an automobile. For con- 
venience he is herein called the defendant. The court (Lorimer, J.) found that 
insurance was in force as the result of a transaction between the defendant 
and an agent of the plaintiff who it was found had real or apparent authority 
to represent the plaintiff in the transaction. Rulings and other findings were 
made in support of the general conclusion. The plaintiff filed a bill of exceptions 
and the questions of law raised by it are transterred. So far as consideration 
of the exceptions is required, the pertinent rulings and findings appear in the 
opinion. 

Hughes & Burns, of Dover (Stanley M. Burns, of Dover, orally), for plaintiff. 

Cooper & Hall, of Rochester, Errol S. Hall, of Farmington, and Leonard C. 
Hardwick and Guy Smart, both of Rochester (Gardner S. Hall, of Rochester, 
orally), for defendants. 

Aten, Chief Justice. 

[1] I. The plaintiff requested rulings relating to the burden of proof and 
to the effect that it rested generally on the defendants, under the authority of 
Travelers Ins. Co. v. Greenough, 88 N.H. 391, 190 A. 129, 109 A.L.R. 1096. No 
rulings in respect thereto were made unless by somewhat doubtful implication, 
bui the plaintiff was entitled to none in its favor. It voluntarily assumed the 
ordinary position of a plaintiff in opening the case and accepted the order for 
its closing. It thereby assumed the burden of proving it had not insured the 
defendant instead of requiring that action be taken in assertion of the claim 
of insurance. Travelers Ins. Co. v. Greenough, supra, 88 N.H. 391, 393, 190 A. 
129, 109 A.L.R. 1096. It sought to make out a case of nonliability rather than 
to defend against a claim that it was liable. The trial was conducted with this 
zpparent understanding by the court and all parties. It would be unfairly 
inconsistent for the plaintiff to take the advantages of the order of proceeding 
in the trial without submitting to the normally attendant burdens. 

In Travelers Ins. Co. vy. Greenough, supra, the only question raised was 
the result of a finding of equally balanced conflicting evidence on a decisive 
issue. The procedural course of the trial was not presented as a matter affect- 
ing the burden of proof, and the proper rule of the burden was therefore con- 
sidered without regard to the order of introducing evidence. Here the question 
is whether the benefit of the rule was waived or lost by a course of the trial 
not only accepted without objection but apparently assumed as a matter of 
right. 

II. The court found that one Canney had the “real or apparent” authority 
cf a general agent for the plaintiff to insure. He undertook to insure the 
defendant for a longer period than was allowed without issuing a_ policy. 
Whether any insurance agent, general or special, may thus act without more 
definite and explicit authority to do so than is shown by his appointment as 
such an agent, seems extremely doubtful. No express terms of authority to do 
business in such a manner were given by the plaintiff to the agency with which 
Canney was connected or to him, But, as it is thought to be helpful in passing 
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upon the issue of apparent authority, the character of Canney’s position as an 
agent has received attention. 

The claim advanced in support of his position as a general agent is based 
upon the statutes relating to licenses to insurance agents and upon the plaintiff's 
application for him to be licensed. By Laws 1913, c. 78, § 1, the insurance com- 
missioner under specified conditions was required, upon written notice by a 
foreign insurance company of its appointment of an agent, to license him as its 
agent for doing in the state such business as it might do therein. By Laws 1917, 
c. 43, the commissioner was given discretionary authority to issue licenses in 
which the agent’s authority might be “limited to the extent agreed upon with 
the company making application and set forth in the license.” Section 1. 

A license issued to Canney in 1921 set forth that he might transact the 
plaintiff’s business of casualty insurance within the state “so far as he may be 
authorized to do” by it as its agent. The license was annually renewed in this 
form so that one was in force at the time of his transactions with the defendant. 
The plaintiff's application for his original license stated his appointment as an 
agent for the transaction of its business and requested the license to be issued 
to him as such agent. 

[2] The contention is made that the application set forth no limits of 
authority and therefore showed Canney to be a general agent, and that the 
license was equally unlimited in its grant of the right to exercise his authority. 
The contention is thought to be unsound and to overreach. Its adoption would 
mean that from 1913 to 1917 only general agents could be licensed, and that 
any agent might do business throughout the state, since that is what the insurer 
might do. No such strict meaning of the statute, with such an impractical result 
contrary to the well-known and customary methods of establishing insurance 
agencies, is to be found. No policy for the state to require such a comprehensive 
teld of activity for every agent has been suggested. The Legislature is 
assumed to have contemplated the adoption of general business practices in the 
conduct of the insurance business, and the purpose that suitable persons be 
employed to deal with a foreign insurer’s prospective and gained-customers is 
predominant, 

No unlicensed persons might act as agents. Laws 1899, c. 86, § 1, as amended 
by Laws 1911, c. 180, § 1, now Pub.Laws, c. 275, §§ 18, 19. Other legislation (now 
in force as Pub.Laws, c. 275, §§ 15, 16) was enacted prior to the 1913 statute with 
the same purpose of securing reliable agents. The 1913 statute was designed to 
more securely effectuate the purpose, in its demands for a finding of suitability 
before a license should issue, in addition to the informative requirement for the 
license to show the appointing insurer’s right to do business as well as the agent’s 
authority to represent it. The 1913 statute also contained a provision, section 1, 
that the insurer should be bound by the agent’s acts within the apparent scope of 
his authority, thus strongly indicating that actual authority in a given case might 
be less than that of a general agent. 

[3, 4] Read literally, the 1913 statute provided that the license should be to 
do as an agent what the principal might, and it is most probable that the 1917 
statute was passed to clarify that of 1913 as between a strict meaning and one more 
consonant with reasonableness. In any event, an application made after 1917 for a 
license to an agent is not to be construed as showing that the appointee is a general 
agent, although it is silent in stating any exact definement of his authority, The 
law makes no order that the application shall state the limitations of authority. 
Nor does it require the commissioner to state them specifically in the license he 
issues. A license for one to act as agent so far as the principal authorizes him to 
act states the extent of authority, although indefinite in exact and complete specifi- 
cation, and is a compliance with the statute. The license sets forth the limits as 
heing those agreed upon between the insurer and the agent, and, so far as the 
license gives notice to others, it shows that the agent has no more authority than 
has in fact heen bestowed upon him by his principal. No one can be misled and 
entitled to treat the agent as having general authority, since he is thereby put 
upon inquiry to ascertain what the agent’s real and exact authority may be. ©The 
terms and limits of authority are not expected to be rigid during the period of a 
license, hut may be enlarged or narrowed. The Legislature did not require that on 
every change the license would be altered or a new one issued. The public protection 
was thought to be adequately secured if notice of possible limits was given without 
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having the license show what they were. Residence and suitability were the sufficient 
requisites, with the enacted provision for holding the insurer responsible for conduct 
within the apparent scope of the agent’s authority meeting ignorance of his actual 
authority. 


[5] Accordingly, the proposition that upon the evidence Canney is to be held to 
have had actual authority to insure the defendant with the plaintiff otherwise than 
as a soliciting agent is regarded as specious and devoid of merit. To uphold it would 
be to defy the understanding of the insurer, the agent, and the insurance commis- 
sioner who represented the state and prescribed the form of his license. And it 
would be of no practical service as a guard against fraud. 

[6] III. The question whether Canney acted within the apparent scope of his 
authority is more difficult. He deceived the defendant, and the issue is whether the 
deception is chargeable to the plaintiff as a matter of estoppel. Unless it held Canney 
out as having authority to act as he did, “it was not required to protect itself by 
giving notice of the limits of authority.” Gibbs v. Lumbermen’s Mut. Cas. Company, 
87 N.H. 19, 23, 173 A. 372, 374. Its statements or conduct or practices must have 
been such as to induce reasonable reliance by the defendant upon Canney’s fraudu- 
lent representations and procedure. He made no accounting or report of the 
premium the defendant paid him. Thus the fraud, not enuring to the benefit of 
the plaintiff and its fruits not being accepted by the plaintiff, was his independent 
affair it he was not clothed with some robing of authority as its agent in his com- 
mission of the fraud. No principle of justice demands that the consequences of 
the fraud be thrown upon the plaintiff merely because he was its agent. The plain- 
tiff is not answerable for what he did in excess of his rightful authority merely 
because of his pretence of authority not in fact bestowed upon him. 

[7-9] Canney was only a soliciting agent for the plaintiff, with no right to issue 
its policies, or to make it an insurer beyond a temporary period of not over ten 
days during which a general agent passed upon applications. Authority to seek 
business and to thus insure was no fair indication of authority as a general agent, 
and more must appear for the plaintiff to be charged with holding him out as such 
an agent. The holding out, to purport authority, must be a representation by state- 
ment, conduct, or practice, and an agent has no more than actual authority except 
by such representation. One dealing with an agent is put upon inquiry to ascertain 
the agent’s authority. He must not only be misled by what the principal has done 
or omitted to do, in making out a case of apparent authority, but it must he found 
that a reasonable man in his place would likewise be thereby misled. Otherwise 
he may hold it only to the agent’s actual authority. This is no more than a restate- 
ment differently phrased of the rule quoted and approved in Atto v. Saunders, 77 
N.H. 527, 529, 93 A. 1037, and since consistently followed. 

The defendant argues that such holding out may be found from various circum- 
stances and incidents in Canney’s connection with the plaintiff. 

{10-13] He was in the service of an agency which represented three casualty 
companies. One had given the agency the right to issue policies, while for the 
plaintiff and the third company it might do business only as it has been stated 
Canney might act for the plaintiff. The court ruled that the plaintiff. knowing 
the agency’s representation of other companies, was to be charged as though the 
agency’s authority for it was the same as for them, in the absence of notice to the 
public of any difference. If an insurer gives an agent apparent authority to insure 
to the extent and in the manner another insurer has given the agent actual authority 
to insure, in the absence of some notice to the contrary, the result is to subject 
an insurer to responsibility to the extent assumed by a single insurer engaged 
in the same or similar business. While a principal is bound if the agent does what 
“agents in that line of business are accustomed to do” (Davison v. Parks, 79 N.H: 
262, 263, 108 A. 288, 289). the customary practice of one agent or insurer is not 
enough to show a general practice among agents. It does not appear here that 
the plaintiff knew the agency had general authority to act for any company, and, 
even if knowledge were had, its appointment of the agency with snecial and limited 
authority would not without more entitle third persons reasonablv to believe that 
the authority was general. It is well and commonly known that an insurance agent s 
relations with the different companies he represents vary. The classes of prop- 
ertv or persons which or whom an agent may insure may not be the same in one 
company as another, and a ban against a particular risk is not ineffectual merely 
because the ban is not imposed by all of the agent’s companies. While a genera! 
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agent may have authority in appearance to act in a way which is contrary to private 
and undisclosed orders of lithitation (Schwartz v. Maryland Cas. Company, 82 
N.H. 177, 178, 131 A. 352), a special agent does not have the apparent authority of 
a general agent merely by reason of the fact that he is also a general agent for 
another principal in the same kind of business. 

It appears that policies approved by the general agent were sent to the special 
agency, which signed them before delivery to the policyholder, there being no notice 
of their preparation and required approval by the general agent. But this cir- 
cumstance is not of importance here, since no policy of the plaintiff insuring the 
defendant was ever prepared. 

[14] Even if it might be found that the agency for which Canney worked and 
Canney himself were held out by the plaintiff as its general agent, it does not 
follow that it was within the apparent scope of Canney’s authority to insure the 
defendant in the manner testified to by him. The testimony was that, when the 
defendant was insured, he relied upon Canney’s statement that the insurance would’ 
run regardless of the delivery of a policy. No policy was issued, and, upon his 
inquiry why he did not have one, Canney told him that it had “gone to the com- 
pany for a binder.” Canney, however, gave him a service card, saying that on 
presenting it in case of an accident it would “take care of everything.” The card 
was one of a form issued by the plaintiff to its policyholders. It stated a number 
of a policy actually issued to another person and also stated its issuance by the 
agency with which Canney was connected. Where Canney obtained the card 
does not appear, although he may have taken it from some samples sent his 
employer on the latter’s first engagement as the plaintiff's agent some thirteen years 
previously. The plaintiff’s practice was for its general agent on approval of an 
application to send the card with the policy to the special agent for delivery of both 
together to the policyholder. Evidence was introduced that the company for which 
the agency was a general agent at least in one instance delivered a similar card 
to the policyholder when the insurance was bound and before his policy was 
issued. If it showed a practice, it was not shown to be a general one of other, 
companies, and hence it may not be found that the plaintiff’s agents had apparent 
authority to employ such a method of business with its customers. No claim is 
made that the plaintiff had any notice of Canney’s dealings with the defendant 
relating to insurance with it until more than four months after them, when the 
accident for which the defendants claim the plaintiff insured liability occurred. 

The court found that the defendant reasonably relied upon Canney’s represen- 
tation that the plaintiff required the policy for some purpose and that until its 
return the service card provided evidence of insurance. And it was ruled that 
it could not be found that the defendant acted unreasonably in giving no further 
thought to the policy after doing his business with Canney. This ruling was 
prohably unintentionally made instead of an intended finding that the defendant’s 
subsequent inattention to the matter was reasonable, and the ruling is so con- 
strued. 

[15-17] It is not perceived how the findings can be sustained. Distinction is to 
be made, in applying the law to the facts, between the defendant’s right to rely 
on anything Canney told him as against Canney and his right to rely thereon as 
against the plaintiff only to the extent it was reasonable to do so in the light of 
its statements and conduct. The defendant is to be charged with the possession 
of ordinary intelligence. For five out of six previous successive years he had 
taken out li&bility insurance and received his policies within two or three days 
after applying for the insurance. He knew, as any man would know, that he 
was entitled to a policy from the plaintiff if the premium he paid was not returned. 
When told that it was sent in for a binder, he must have understood, as any man 
would, that it was to have it accepted and that Canney could not issue it unless 
such acceptance were obtained. While neither court nor counsel made any explora- 
tory examination into the defendant’s exact understanding of a binder, any rea- 
sonable man in his place would have understood that something was wrong if 
the policy were not soon forthcoming. Men in general taking out insurance expect 
a policy to show it, and, when the defendant’s was not received within a reasonable 
time for obtaining the plaintiff’s acceptance, he was put on his inquiry. And 
four months is clearly too long for reasonable waiting. It is inconceivable that 
one might reasonably expect the insurer to keep the policy indefinitely, with no 





1292 ‘The Insurance Law Journal, Vol. 9U | May, 1938 


reason given unless to pass upon it, even if he had evidence to show payment 
for it and had such a card as was given the defendant. Knowing Canney could 
not issue the policy with finality, the defendant knew his authority was limited; 
and the plaintiff is not accountable for Canney’s fraud in telling him the card took 
the place of the policy. The known lack of Canney’s authority to issue the policy 
was proof to an ordinary man that he could not insure as though the policy were 
issued, and scrutiny of the record discloses no evidence to indicate that he had 
any more apparent authority than real authority to insure beyond the ten day 
period without the issuance of a policy. Ordinary intelligence denoting common 
sense, any use of common sense would have developed inquiry into the truth of 
Canney’s falsehoods if it would not have excited disbelief when they were made. 

The card used by Canney, even if he obtained it rightfully, did not reasonably 
show that he might insure when it had been made clear that he had no right to 
issue a policy. If he could not issue a policy, it is equally clear that he could 
not issue the card as an equivalent for it. Neither the possession of the card nor 
the manner of its use was sufficient to reasonably indicate an apparent right of 
the agent to insure for an extended period without delivering a policy. It was not 
within the insurer’s due anticipation that Canney would thereby be enabled to 
mislead and deceive. “The transaction was too ‘extraordinary and unusual.’ ” New 
Hampshire Wholesale Fruit Company v. Paine, 80 N.H. 540, 543, 120 A. 78, 80. 

The result is that the defendant was uninsured by the plaintiff beyond the ten, 
day period, and it is not estopped from denial of insurance thereafter. 

Judgment for the plaintiff. 

All concurred. 


BUTLER v. NEW AMSTERDAM CASUALTY CO. 
Supreme Court, Appellate Division, Second Department. Jan. 28, 1938 
1 New York Supplement (2d) 723. 
NO ACTION CLAUSE. 

In action on automohile liability policy specifving that no action by assured 
would lie against insurer until amount of damages for which assured was liable 
was determined by final judgment or otherwise, it was not error to submit ta 
jury question whether assured had paid judgment rendered against him. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Hagarty and Close, JJ., dissenting. 

Action by Thomas M. Butler against the New Amsterdam Casualty Company 
on an automobile liability policy. From a judgment for defendant and from an 
order denying his motion to set aside the verdict and for a new trial, plaintiff 
appeals. 

Judgment and order affirmed. 

Argued before Hagarty, Carswell, Davis, Adel, and Close, JJ. — 

John E. Mack, of Poughkeepsie (Leonard Acker, of Brooklyn, on the brief) 
for appellant. 

Wm. D. Cunningham, of New York City, for respondent. 

Memorandum by the Court. 

Action by an assured on a policy of automobile accident insurance. In a 
negligence action judgment was entered against plaintiff herein, and the judg- 
ment has been affirmed by this court. Plaintiff seeks herein to recover a sum 
of money from the defendant insurer. The defendant offered evidence that the 
policy was void from the beginning because the named assured had breached the 
warranty of exclusive ownership made in the policy and that defendant had not 
waived the breach. Further evidence was offered that plaintiff had not paid the 
judgment rendered against him nor any part thereof. The jury found a general 
verdict for defendant. The appeal is by plaintiff from the judgment entered on 
the verdict and from an order denying his motion to set aside the verdict and for 
a new trial. 

Judgment and order affirmed, with costs. No opinion. 

Carswell, Davis, and Adel, JJ., concur. 

Hagarty and Close, JJ., dissent and vote for reversal and a new trial, with 
the following memorandum: The defendant agreed to insure the plaintiff “against 
loss from the liability imposed by law upon the Assured for damages,” etc. Con- 
dition E of the policy specifies that no action by the assured will lie against the 
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company “until the amount of the damages for which the Assured is liable * * * 
is determined, either by a final judgment against the Assured or,” etc. Thus, by 
the terms of the contract, the defendant’s liability is determined, not by payment 
of a judgment recovered, but by the finality of the judgment. It was error, 
therefore, to submit to the jury the question of whether the judgment against 
the plaintiff had in fact been paid. To such submission, the plaintiff excepted. 
It is impossible to say whether the case turned upon this question or not. Conse- 
quently, there should be a new trial. 


FIRE ASS’N OF PHILADELPHIA v. BALLARD. No. 1964. 
Court of Civil Appeals of Texas. Waco. Jan. 6, 1938. 
Rehearing Denied Jan. 27, 1938. 
112 Southwestern Reporter (2d) 532. 
1. UMPIRE. 

A provision in an automobile fire policy which vests in judge of court of 
record of the county in which an appraisal is pending, authority to appoint an 
umpire to join in appraisal, upon application of either party, is for purpose of 
affording a simple, speedy, inexpensive, and fair method of determining the loss. 

(For other cases, see Insurance, Dec. Dig. § 571.) 


2. UMPIRE. 

Under provision of fire policy on insured’s truck, that judge of court of record 
of county in which an appraisal was pending, was authorized to appoint an 
umpire to join in appraisal, which named county in which truck was to be prin- 
cipally used and garaged, but truck was destroyed by fire in another county, 
place at which fire occurred and at which salvage was located did not as a 
matter of law constitute exclusive appraisal situs. 

(For other cases, see Insurance, Dec. Dig. § 571.) 

3. APPRAISAL. 

Under provision of fire policy on insured’s truck, that judge of court of 
record of county in which an appraisal was pending, was authorized to appoint 
an umpire to join in appraisal, where insured, at request of insurer, went into 
county where truck was destroyed by fire and there signed an appraisal agree- 
ment which stated nothing as to where appraisal should be made, such signing 
did not fix situs of appraisal in that county. 

(For other cases, see Insurance, Dec. Dig. § 571.) 

4. APPRAISAL. 

Where fire policy on truck contained an “appraisal provision” and recited 
that truck was to be used and garaged principally in county in which insured 
resided and in which policy was issued, and truck was destroyed by fire in 
another county, and, pursuant to appraisal provisions, insurer had judge from 
latter county choose an umpire to join in appraisal of loss, while insured had 
judge from former county choose an umpire, appraisal made by umpire in former 
—: where truck’s value could more accurately and easily be determined, pre- 
vatled. 

(For other cases, see Insurance, Dec. Dig. § 571.) 

Error from District Court, Hill County; Walter L. Wray, Judge. 

Action by J. N. Ballard against the Fire Association of Philadelphia, on a 
fire insurance policy issued by the defendant to plaintiff on plaintiff's truck. Judg- 
ment for plaintiff, and defendant brings error. 

Affirmed, 

Thompson, Knight, Baker, Harris & Wright and Ben F. Vaughn, Jr., all of 
Dallas, for plaintiff in error. 

Jno. Atkinson, of Waco, for defendant in error. 

GALLAGHER, Chief Justice. 

Defendant in error, J. N. Ballard, filed this suit in the district court of Hill 
county against plaintiff in error, Fire Association of Philadlephia, on an insurance 
policy issued by it to him on a Ford truck. The parties will be designated as in 
the trial court. The policy was dated June 24, 1935, and was issued to plaintiff 
by one of defendant’s agents in Hill county, where plaintiff resided. Said policy 
recited that the truck insured was a 1935 model; that it had been purchased new 
a few days before at a cost of $812; that plaintiff was engaged in the independent 
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delivery of oil; that such truck was to be used for the transportation of oil and 
gas, and that the same was to be principally garaged and used in Hillsboro in said 
county. The truck was destroyed by fire in Navarro county apparently some time 
in June, 1936. The testimony fails to disclose at what point in Navarro county 
the truck was burned, how it came to be there, or its condition either before or 
after the fire. 

The parties failed to agree on the amount of the loss or damage. The policy 
provided that in event of such failure, the insured and the insurer should each 
appoint a competent and disinterested appraiser; that such appraisers should 
first select a competent and disinterested umpire; that in event they failed to 
agree upon an umpire within fifteen days, then at the request of either the 
insured or the insurer, an umpire should be selected by the judge of a court of 
record of the county in which the appraisal was pending; that the appraisers 
should then appraise the loss and damage, and that an award in writing by 
any two of them should be binding. 

Plaintiff appointed R. M. Powell to act as appraiser. Defendant was repre- 
sented hy its adjuster, C. C. Edwards. He appointed R. S. Davis to act as 
appraiser. Edwards then requested plaintiff to come to Corsicana and bring 
his appraiser with him. When they arrived at Corsicana, Edwards presented a 
written agreement to submit the loss to appraisal and both he and defendant 
signed the same. Powell and Davis then conferred together with reference to 
the appointment of an umpire. No one was agreed upon and the parties separated. 
This occurred on July 9, 1936, 


On July 24th, the fifteenth day after the fruitless attempt on the part of the 
appraisers to agree upon an umpire, plaintiff wrote defendant’s general agents 
at Dallas, reciting, in substance, the prior proceedings and advising them that 
he would take the matter up with the county judge so as to secure an umpire 
to settle the controversy at once. Said letter was mailed on Friday. No reply 
was made thereto, but defendant’s adjuster Edwards contacted Davis, its appraiser, 
and authorized him to proceed to Corsicana and procure the appointment of an 
umpire by the county judge of Navarro county. Davis left on this mission at 
6:45 a. m. the following Monday, July 27th. He testified that he went direct to 
the hotel and from there to the office of the county judge; that the county judge 
arrived at 8:05 a. m.; and that within a few minutes thereafter he appointed one 
Butler as umpire. Plaintiff had no notice of such proceeding. Davis testified 
that he then tried to reach both the plaintiff and Powell by telephone and was 
unable to do so. He further testified that he then telephoned Edwards, the 
adjuster, that he had had an umpire appointed, but that he was unable to com- 
municate with plaintiff. Edwards then telephoned plaintiff and informed him 
that the county judge of Navarro county had appointed an umpire and asked 
him to get Powell over there so they could make an appraisal, and plaintiff 
declined to do so. Edwards then instructed Davis to proceed with Butler and 
make an appraisal, which they did. They prepared and signed a formal award, 
fixing the value of the truck at $400, the value of the salvage at $40, and plaintiff's 
less or damage at $360. They transmitted this award to defendant. There is no 
testimony with reference to how such values were estimated, except that they 
viewed the remains or salvage and discussed the matter. 

Reverting to plaintiff's actions, the testimony shows that having heard noth- 
ing from defendant, he, on the morning of Monday, July 27th, between 9 and 10 
o’clock, applied to the county judge of Hill county for the appointment of an 
umpire, and that he appointed one Dobbs. Notice was immediately mailed to 
defendant that the appraisers would meet at 6 p. m., Wednesday July 29th, at 
the office of Powell, to make an appraisal or award. No attention was paid to 
this notice. Powell and Dobbs met at the appointed time and place and fixed 
plaintiff's loss or damage at $575. 

Defendant tendered plaintiff $360 in full satisfaction of his claim. He refused 
to accept such tender and demanded the sum awarded by said Powell. and Dobbs. 
Plaintiff then instituted this suit. The trial was by the court. The parties agreed 
that the only question to be determined was whether plaintiff was entitled to 
$360 or $575, or whether the appraisal was properly pending in Navarro or in 
Hill county. After hearing the testimony, an outline of which has been recited 
above, the court held that the award made by Powell and Dobbs was a valid 
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one and rendered judgment in plaintiff's favor for $575. No further findings 
were made by the court or requested by either party. 

[1-3] The provision in the policy sued on which vests in the judge of a court 
of record of the county in which an appraisal is pending, on the application of 
either party, to appoint an umpire to join in such appraisal, is, judging by the 
cases cited and found, of comparatively recent use. The language of such pro- 
vision assumes that every pending effort at appraisal has a definite legal situs. 
It contains nothing tending in any way to indicate the elements to be considered 
in attempting to determine such situs. No case has been cited or found which 
attempts to prescribe the elements necessary to locate a pending effort at 
appraisal in a particular county. The purpose of an appraisal provision is 
apparently to afford a simple, speedy, inexpensive and fair method of determin- 
ing the loss or damage resulting from the happening of a contingency insured 
against. In this case, the loss or damage was, under the contractual provisions 
oi the policy, the difference between the actual cash value of the truck calculated 
according to the method prescribed therein, and the value of the remains or 
salvage. Since it was specifically provided in the policy that while the truck 
was to be used for transportation purposes, it was to be principally garaged and 
used in Hillsboro, Hill county, we may assume that such stipulation was observed 
in good faith and the condition and value of the truck prior to the fire could 
be most readily ascertained at that point. No issue is made in this case as to 
the cause of the fire which destroyed the truck nor the circumstances attending 
the same. It is conceded that such destruction was complete except as to some 
unconsumable remains or salvage of insignificant value. An ocular inspection of 
the salvage could therefore furnish only a minor aid in determining the amount 
of compensation to which plaintiff was fairly and justly entitled. Clearly, we 
think, the place at which the fire occurred and at which such salvage was located 
could not as a matter of law constitute an exclusive appraisal situs in Navarro 
county. The only other ground urged as fixing such situs in said last named 
county is that the parties were there when the appraisal agreement was signed. 
Waiving the question of whether any additional agreement other than the 
provisions of the policy was necessary, we find that such signing was a mere 
incident. Defendant’s adjuster asked plaintiff if it was convenient for him and 
the appraiser he had selected to come to Corsicana and meet him and defendant’s 
appraiser there. Apparently in a spirit of harmonious co-operation, they did 
so. When they arrived, said adjuster produced said agreement and asked 
plaintiff to sign the same, which he did. There is nothing in said agreement 
indicating where the remains of the truck were situated, nor where the 
appraisers named therein as having been selected by the respective parties should 
perform their duties. We do not think the fact that plaintiff was in Navarro 
county when said adjuster chose to present such instrument for his signature 
and that he, apparently without any reason to suppose that his rights would 
be affected otherwise than as stated therein, then and there signed the same, 
of material importance on the issue of the situs of such appraisal. 

[4] The fact that plaintiff resided in Hill county; that the policy was issued 
and delivered to him there; that by the terms thereof said truck had a contrac- 
tual base of operation at Hillsboro in said county; and that its value prior to the 
fire could in all probability be more readily and accurately ascertained at that 
place, were all proper circumstances for consideration in determining whether 
the situs of the attempted appraisal, if it had a situs at all, was in Hill county. 
An affirmative finding that it did have a situs in such county is implied from 
the judgment of the court and is not without support in the evidence. Defendant 
cites in support of its contentions the case of Philadelphia Underwriters v. 
Folds, 156 Ga. 773, 120 S.E. 102, by the Supreme Court of Georgia, in which the 
court held that jurisdiction to appoint an umpire was vested exclusively in the 
county where the loss occurred. Such holding was based on a statute of that 
state which the court construed to require the same. We have no such statute. 
Other cases cited by defendants in this connection involved destruction of or 
damage to stationary property, such as improvements on real estate, stocks of 
merchandise, etc., in which cases the place at which the loss occurred was neces- 
sarily the same as the place of the insured property before the fire and the 
unconsumed remains or salvage, if any, after the same. 
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Since the parties have apparently waived any consideration of the manner 
in which the appointment of the respective umpires was procured and the pro- 
cedure followed after such appointments, we have not considered the regularity 
or validity of the same. See in this connection Camden Fire Ins. Ass’n y. Cahill, 
2606 Ky. 362, 98 S.W.2d 462; Cady Land Co. v. Philadelphia Fire & Marine Ins, 
Co., 195 Wis. 509, 218 N.W. 814. 

The judgment of the trial court is affirmed. 


ELLIS v. NEW AMSTERDAM CASUALTY CO. 
Supreme Court of Appeals of Virginia. Jan. 13, 1938. 
194 Southeastern Reporter 687. 
2. STATUTORY PROVISION. 

A statutory provision relating to automobile liability policies, could not be 
invoked against insurer in suit upon policy which was issued prior to date of 
statute, since statute was not retroactive. Code 1936, § 4326a, 

(For other cases, see Insurance, Dec. Dig. § 4.) 

STATED USE. 

An automobile liability insurer was not liable for injuries to bicyclist occurring 
when insured truck struck bicycle while truck was being driven by insured’s employee 
who was returning from resort to which he had gone for his own pleasure, where 
policy stated truck was to be used for commercial deliveries, and policy excluded 
from coverage accidents not occurring while vehicle was used as described in 
policy, notwithstanding policy had an omnibus coverage provision. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Error to Circuit Court of City of Suffolk; James L. McLemore, Judge. 

Action by Gaskin Ellis against the New Amsterdam Casualty Company upon 
an automobile liability policy. To review an adverse judgment, the plaintiff brings 
error. 

Affirmed. 

Argued before Campbell, C. J., and Holt, Gregory, Eggleston, and Spratley, JJ. 

Charles B. Godwin, Jr., of Suffolk, for plaintiff in error. 

S. Burnell Bragg, of Norfolk, for defendant in error. 

CampBELL, Chief Justice. 

This is an action at law brought by the plaintiff in error against the New 
Amsterdam Casualty Company, defendant in error, to establish the liability of the 
defendant upon a policy of insurance issued by the defendant in favor of one S 
Jaffe. There was a trial by a jury which resulted in a verdict in favor of the 
plaintiff. Upon motion of the defendant, the trial court set aside the verdict 
of the jury and entered a final judgment for defendant in error. 

The controlling facts are as follows: 

In September, 1933, the defendant issued to S. Jaffe, as an individual, a liability 
insurance policy covering a Chevrolet truck. The pertinent provisions of the policy 
are these: 

“Statement 8: The occupation or Business of the named Assured is Merchant 
(furs and hides). 

“Statement 9: The purposes for which the above described automobiles ot 
trailers are to be used are Commercial Delivery. ; 

“General Agreement—Does hereby agree with the named Assured as respects 
bodily injuries or death suffered, or alleged to have been suffered, by any person 
or persons other than the named Assured as the result of accidents occurring in 
the continental limits of the United States and Canada while this Policy is in 
force, by reason of the ownership, maintenance or use of any automobile or trailer 
described in the Schedule of Statements, including the loading and unloading of 
such automobile or trailer; 

“Omnibus Coverage—(9) To extend the insurance provided by this Policy 
under Agreements (1) and (2) so as to be available, in the same manner and 
under the same conditions as it is available to the named Assured, to any person 
or persons while riding in or legally operating any of the automobiles or trailers 
described in the Schedule of Statements, and to any person, firm or corporation 
legally responsible for the operation thereof, provided such use or operation is 
with the permission of the named Assured. or, if the named Assured is an indi- 
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vidual, with the permission of an adult member of the named Assured’s house- 
hold other than a chaufieur or a domestic servant; * * * The unqualified term 
‘Assured’ wherever used in this policy shall inciude in each instance any other 
person, frm or corporation entitled to insurance under the provisions and con- 
ditions of this paragraph, but the qualified term ‘named assured’ shall apply onl) 
to the Assured named and described as such in the Schedule of Statements: 

“Exclusions—Condition A; This Policy does not cover any accident: (1) 
caused by an automobile or trailer while being used in any race or speed test; (2) 
caused by any automobile or trailer while being driven by any person in violation 
oft law as to age, or under the age of fourteen (14) years in any event; (3) 
caused by any automobile while being used for towing or propelling any trailer or 
any vehicle used as a trailer; unless such automobile or trailer are described in 
the Schedule of Statements, but incidental assistance to a stranded automobile is 
permitted; (4) caused by any automobile or trailer while being used for rental 
and/or livery purposes, or for carrying of passengers for a consideration, unless 
permitted by the description of usage appearing in the Schedule of Statements; (5) 
caused by any automobile or trailer of the truck or delivery type or station wagon 
type used to carry persons to or from picnics, outings or games; (6) caused by 
any automobile or trailer while being used in any business, trade or occupation 
other than described in the Schedule of Statements; * * * 


“Statutory Provisions—Condition F: Any specific statutory provision in force 
in the state in which it is claimed that the Assured is liable for any accident cov- 
ered hereby shall supersede any provision in this Policy inconsistent therewith.” 

At the time of the accident suffered by plaintiff, Jaffe, the assured, a resident 
of Suffolk, Va., was engaged in the business of buying cattle, furs, and hides 
and also operated a stall in the Suffolk market. On the afternoon preceding the 
accident, Jaffe instructed his employee, Charles Gray, to take two coops of chickens 
to Portsmouth, Va., to have them killed by a rabbi. Gray performed this service, 
returned to Suffolk, and deposited the chickens in the ice box at the market place. 
Instead of leaving the truck at Jaffe’s place of business, he proceeded to a pool 
toom in Suffolk, picked up several negro boys, and drove to the Cotton Club, a 
negro resort situated four miles from Suffolk. On the return from the Cotton 
Club, about 11:30 p. m., the truck collided with a bicycle upon which the plaintiff 
was riding. As a result of the collision, plaintiff suffered severe injuries. 

On September 14, 1934, plaintiff brought an action by notice of motion against 
S. Jaffe, as principal, and Gray, as agent, to recover damages as a result of the 
accident. Gray was called as an adverse witness by counsel for plaintiff and 
testified that at the time of the accident he was using the truck for his own 
pleasure and against the orders of Jaffe. The trial resulted in a verdict against 
Gray and in favor of Jaffe. Some time subsequent to the entry of judgment upon 
the verdict of the jury, Gray filed in the clerk’s office. an affidavit in which he 
repudiated the testimony given by him upon the trial of the case and set forth 
in the affidavit that at the time of the accident he had permission of Jaffe to use 
the truck. Following the filing of this affidavit plaintiff brought the present action 
against the defendant, and, upon the trial of the case, Gray testified as a witness 
for the plaintiff, repudiating his former testimony and claiming he had the 
permission of Jaffe to drive the truck at the time of the accident. This statement 
was flatly contradicted by Jaffe. The trial resulted, as heretofore stated, in a 
verdict for the plaintiff, which the court set aside and entered judgment for the 
defendant. 

{1] The error assigned is predicated upon the action of the court in settinst 
aside the verdict and entering judgment for defendant. Whether or not, if we had 
been upon the jury trving the case, we would have accepted the statement of Grav 
is immaterial and irrelevant. Upon a conflict of evidence the jurv has accented 
the evidence of Gray and in this jurisdiction the question of conflict is settled b 
the verdict of the jury. 

In Margiotta v. Avcock, 162 Va. 557. 174 S.E. 831. 834, Tustice Holt said: 

“Tt is true that thev claim that plaintiff’s witnesses out of court and in the 
Preceding trials had made statements materially different from those made in the 
present trial. This is an argument which might with compelling force have heen 
addressed to the jurv. It doubtless was. but it can seldom avail on appeal. Tf 2’ 
that is claimed be conceded, it still could not change results, for the issue was the 
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truth of those made here and not elsewhere. A jury has the right to believe th 

testimony of a confessed perjurer though it should weigh his statements with great 

— The approval of the verdict by the trial judge adds weight to the ver- 
ict. 

We come now to a discussion of what is conceded by counsel to be the 
determinative question in the case, viz.: Did the policy of insurance cover the 
purposes for which the truck was being used at the time of the accident? The 
basic contention of counsel for plaintiff is founded upon two propositions: First, 
that at the time of the accident Gray occupied the same relation to the policy 
that Jaffe would have occupied had he (Jaffe) been driving the truck at the 
time of the accident, and that under the terms of the policy Jaffe was not 
inhibited from using the truck for pleasure purposes. Second. Even if it should be 
determined that Jaffe was not covered by the general terms of the policy, vet 
he was protected against liability by section 4326a of the Code 1936, pursuant to 
that provision of the policy which reads: 

“Statutory Provisions—Condition F: Any specific statutory provision in 
force in the state in which it is claimed that the Assured is liable for any accident 
covered hereby shall supersede any provision in this Policy inconsistent there- 
with.” 

|2] There is no merit in this latter contention. The record shows that 
the policy was issued to Jaffe on September 15, 1933, while the act relied upon 
was not enacted until March 29, 1934. The act relates only to policies issued 
subsequent to its passage, and is in no sense retroactive in its effect. 

[3] In our opinion, the first contention is also untenable. The nature of the 
vehicle insured negatives the idea that it was to be used for pleasure purposes. 
This fact is emphasized by the assured in statement 9, where he-says that the 
purpose for which the truck is to be used is “commercial delivery.” It is con- 
ceded that the commercial use of the truck is confined under the terms of the 
policy to the business stipulated under the term “occupation,” to wit, “furs 
and hides.” In other words, the uses to which this truck may be devoted are 
the uses designated in the policy. 

In Collins v. Metropolitan Insurance Company, 163 Va. 833, 839, 178 S.E. 40, 
42, it is said: 

“Undoubtedly policies of insurance are to be liberally construed in favor 
of the insured, and we have uniformly so held, but courts have no power to 
write contracts for people. Their duty is to construe those which they them- 
selves have made. 

“Our conclusion is that the policy must be construed according to its 
terms. They are plain and clear, and we are bound to adhere to them as the 
only authentic expression of the intention of the parties’”—citing Indemnity 
Insurance Company vy, Jordan, supra, 158 Va. 834, 164 S.E. 539; Kennard v. 
Travelers Protective Association, 157 Va. 153, 160 S.E. 38. 

In our examination of the authorities dealing with the question of “exclu- 
— in contracts of insurance, we find almost universal support of our con- 
clusions. 

In Williams vy. American Automobile Insurance Company 5 Cir., 44 F.2d 
704, 705, it appears that the American Automobile Insurance Company insured 
a truck owned by Morrison Supply Company against loss resulting from claims 
for damage caused by reason of the supply company’s ownership or use of 
an automobile truck, subject to the limitation that the truck should be used only 
for “commercial purposes.” The policy contained a clause which made the 
insurance also available to any person lawfully operating the truck with consent 
of the supply company; and provided, in the event of judgment being recovered 
by any claimant against the insured and execution being returned unsatisfied, 
that an action might be maintained by the judgment creditor against the insur- 
ance company, subject to the terms and conditions of the policy. While the 
policy was in force, the supply company’s salesman and branch manager at 
Wichita Falls, Tex., lent the truck to Paul Barnett for the purpose of trans- 
porting a troop of Boy Scouts from Wichita Falls to the State Fair at Dallas. 

Barnett, while driving the borrowed truck on the trip, ran it against and 
injured appellant, Williams. Appellant recovered judgment against Barnett in 
an action based upon negligence, and execution on the judgment was returned 
unsatisfied. Appellant then brought this action against appellee on the policy of 
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insurance. Appellee defended on the ground that at the time of appellant’s 
injury the truck was not being used for commercial purposes. At the close 
of all the evidence the trial court directed a verdict and entered judgment for 
appellee. The court said: 


“That the truck was not being used for commercial purposes on the occasion 
of appellant’s injury, we entertain no doubt. It was being used, not in the 
business of the supply company, but on a pleasure trip for the accommodation 
of Barnett and the Boy Scouts. The fact that Barnett was chief clerk in the 
waterworks department of the city to which the supply company sometimes sold 
goods does not tend to show a business or commercial use of the truck. The 
language of the policy is so restrictive that it cannot be stretched to cover the 
use of the truck in a manner wholly foreign to ordinary business and commercial 
purposes, * * * 

“it — was not error to direct a verdict for appellee. * * * The judgment 
is affirmed.” 

In Johnson v. New Amsterdam Casualty Company, 200 N.C. 763, 158 S.E. 
473, 474, decided by the Supreme Court of North Carolina in May, 1931, the 
facts are these: 

The defendant in error insured a passenger car of the C. D. Kenny Company 
to be used by a traveling salesman of the Kenny Company, whose name was J. B. 
Hirst, in his work in soliciting business and selling goods of the said company. 
This car was kept at the salesman’s home during the night, he used it going to 
and from his home after and before working hours, and he was legally in pos- 
session of the said car and used it with the knowledge and consent of the Kenny 
Company. When the accident in question occurred, Hirst had picked up a 
woman and was taking her home after his business hours were over. The party 
injured in the accident recovered a judgment against Hirst, the driver of the 
car. The plaintiff took the position that the omnibus clause extended the 
insurance to Hirst, and that the defendant, the New Amsterdam Casualty Com- 
pany, was liable for the damages to the plaintiff in the amount of his judgment. 
The court construed the omnibus coverage clause and also statement 8 under 
the Schedule of Statements, which was a policy issued by the present defendant 
and similar to the policy issued in the instant case. 

The opinion, delivered by Adams, J., is brief and convincing, and reads as 
follows : 

“The policy of insurance contains an ‘omnibus coverage’ clause in which 
the defendant agreed ‘to extend the insurance, subject to the limits expressed 
in Statement 6 of the Schedule, so as to be available in the same manner and 
under the same conditions as it is available to the named assured (C. D. Kenny 
Company, Inc.), to any person or persons while riding in or legally operating 
any of the automobiles described in the schedule and to any person, firm, or 
corporation legally responsible for the operation thereof, provided such use or 
Operation is with the permission of the named assured,’ etc. Statement 6 of 
the schedule provides that the liability of the defendant shall not exceed the 
amounts named in subsections a, b, and c, respectively. 

“The plaintiff takes the position that this clause extends the insurance to 
Hirst and that the defendant is liable in damages to the plaintiff in the amount 
ot his judgment. The defendant contends that the ‘omnibus coverage’ clause, 
purporting to extend the insurance to certain persons therein referred to, is 
subject to the exclusions set out in the policy under condition A among which 
is this provision: ‘This policy does not cover any automobile while being used 
in any business, trade, or occupation other than described in Statement 8 of the 
Schedule.” Statement 8 is as follows: ‘The occupation or business of the 
assured is wholesale and retail teas, coffees, and sugars.’ 

“The controversy, it will be observed, is reduced to the compass of a single 
question: Under the terms of condition A and statement 8, does the policy cover 
the car in question while being used by Hirst for his own convenience or 
pleasure without the knowledge of the Kenny Company, and on ‘business 
entirely his own’ and utterly unrelated to his employer’s business and to his 
duties as its traveling salesman? In our opinion the question should be 
answered in the negative and the judgment of the trial court should be affirmed. 

“As authority for his position, the plaintiff cites Dickinson v. Maryland 
Casualty Co.. 101 Conn. 369, 125 A. 866, 41 A.L.R. 500, Peterson vy. Maloney 
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(Mary land Casualty Co., Garnishee) 181 Minn. 437, 232 N.W. 790, and Stovall vy. 
New York Indemnity Co., 157 Tenn, 301, 8 S.W.2d 473, [72 A.L.R. 1368]; but 
neither of these cases is decisive of the question presented in the present appeal. 
In the first two, the clause purporting to extend the insurance so as to be available 
to certain persons in like manner and under the same conditions as it is available 
to the named assured, is substantially the same as that of the policy under con- 
sideration. Yet there is a marked difference between this policy and the policies 
construed in the Dickinson Case and the Peterson Case. The crucial distinction 
is this: Condition A and statement 8, above set forth, do not appear in the latter 
policies. In the Stovall Case the determinative question, as stated in the opinion, 
was whether at the time of the accident the employee was using the automobile 
with the permission of his employer. 

“We recognize the established principles that a policy of insurance, if the 
language is ambiguous or susceptible of more than one interpretation, should he 
given a construction favorable to the assured, and that, if the insurer’s liability is 
limited by unambiguous language, the policy, as a rule, should not be construed to 
enlarge the liability beyond the plain meaning of its terms. Gant v. Ins. Co., 197 
N.C. 122, 147 S.E. 740; McCain v. Ins. Co., 190 N.C. 549, 130 S.E. 186. In the case 
before us the ‘omnibus coverage’ clause extending the insurance to persons other 
than the named assured is limited by the provision that the policy shall not cover 
any automobile while being used in any business, trade, or occupation except the 
occupation or business of dealing in teas, coffees, and sugars. The phrase ‘while 
being used’ has reference to the time of the casualty; and obviously at that time the 
car was not being used in the employer’s business. 

“Tudgment affirmed.” 

In Hill v. Ocean Accident & Guarantee Corporation, 230 Ala. 590, 162 So. 376, 
decided by the Supreme Court of Alabama on June 20, 1935, the Johnston Case 
is cited with approval. The facts of the Hill Case are these: 

The Ocean Accident & Guarantee Corporation issued a policy on a_ truck 
helonging to Wilson & Co., and at the time of the accident they had loaned this 
truck to one of their employees to haul some coal for his (employee’s) home con- 
sumption, and it was being used for the employee’s own purpose and was in no 
manner connected with the business of Wilson & Co. The court said: 

“Defendant insists the policy discloses a distinction as to the character of 
vehicle in use, and that while as to passenger cars there may be some force in 
plaintiff’s contention, yet as to the operation of truck type vehicles there can be 
no liability, under the express terms of the policy, unless the same is used ‘in direct 
connection. with the assured’s business occupation as stated in Declaration 3’ of 
the policy, wherein is the statement: ‘The named assured is a corporation, and the 
named assured’s occupation or business is various—packing principally.’ The trial 
court accepted defendant’s theory, and we think correctly so.” 

The court cites other authorities in support of its position and says: 

“The rule is familiar * * * that doubtful language in insurance policies is to 
be construed most favorably to the insured: but this rule, as has been frequently 
stated, is not to be carried to the extent of construing such a contract contrary to 
the manifest intention of the parties, for such intention is the ‘pole star’ of all 
rules of construction. * * * 

“The case more nearly in point, to which our attention has been directed, is 
that of Johnston v. New Amsterdam Casualty Company, 200 N.C. 763, 158 S.E. 
473, construing policy provisions very similar, and which fully sustains this con- 
clusion. The definitions of ‘assured’ and ‘named assured’ found in paragraph A 
have their field of operation, but, as ahove indicated, the ‘omnibus coverage’ clause 
is limited hy the specific provisions as to truck type vehicles hereinbefore noted, 
and in which Wilson & Co. are plainly and definitely designated. * * * 

“The truck was not being used for any purpose connected with the business of 
Wilson & Co., the named insured, but for the private business of the driver. In 
such event, we construe the contract in plair language, stipulating that ‘no insur- 
ance is granted,’ an express limitation upon the extent of the coverage. This view 
is sustained by Johnston v. New Amsterdam Casualty Company, 200 N.C. 763. 158 
S.E. 473: Drewek v. Milwaukee Automobile Insurance Company supra [207 Wis 
445, 240 N.W. 881]; Williams v. American Automobile Insurance Company 
(C.C.A.) 44 F. 2d 704.” , 
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In Ocean Accident Corporation v. Blackstock, 165 Va. 98, 181 S.E. 364, 366 
appears that plaintiff brought an action against the operator of an automobile and 
recovered judgment against him. He then brought suit for the amount of the 
judgment on the insurance policy issued by the company to the owner of the auto- 
mobile, to recover the amount of the judgment from the insurance company which 
he could not collect from his judgment debtor, the driver of the car. 

The insurance policy contained the omnibus clause, but limited the coverage by 
providing that it should not he extended to any person operating an automobile 
repair shop. At the time of the accident to the plaintiff, the car was being driven 
by one Taylor, who operated a service station. Taylor had gone to the home of 
the owner of the car to drive it back to his station to thaw it out, or to do what 
was necessary to repair the radiator of the car. On the way to the service station 
he had the accident. 

At the conclusion of the evidence, the trial court struck out the evidence for 
the plaintiff and a verdict was found in favor of the defendant. Subsequently, the 
court set aside the verdict and entered judgment for the plaintiff. In reversing the 
judgment of the trial court, Justice Chinn said: 

“The sole question presented by the record is whether the provisions of the 
policy of insurance issued Miss Wynn cover Norman Taylor so as to render the 
company liable to the plaintiff injured by him, or whether the company is exempted 
from liahility by the exceptions to the coverage provisions of clause 7 of the 
policy.” In further support of the conclusion reached, see, also: Trzich v. United 
States Casualty Company, 52 Ohio App. 246, 3 N.E.2d 684: United States Fidelity 
and Guaranty Company v. Mann, 4 Cir., 73 F.2d 465: Ohio Casualty Insurance 
Company v. Plummer, D.C., 13 F.Supp. 169; Columbia Casualty Company v. 
Lyle, 5 Cir., 81 F.2d 281. 

We find no error in the judgment of the trial court, and it is therefore affirmed. 

Affirmed. 


FITZGERALD v. MILWAUKEE AUTOMOBILE INS. CO., LIMITED, 
MUTUAL et al. 


Supreme Court of Wisconsin. Jan. 11, 1938. 
277 Northwestern Reporter 183. 


1. EXCLUSION. 
\ provision ‘in automobile indemnity policy excluding from coverage the 
operation of loading and unloading of trucks during period covered by other 
insurance insuring against loss arising out of loading or unloading of trucks was 
not invalid under statutes standardizing policy regulations. St.1937, §§ 204.30, 204.33. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 
2,OTHER INSURANCE. 

\ public liability policy protecting insured against liability for accidental injuries 
caused by insured’s employees in the line of their employment was “other insurance’ 
within provision in automobile indemnity policy excluding from coverage of policy 
the operation of loading and unloi ading of trucks during period covered by “other 
insurance insuring against loss arising from such operation, since the words “other 
insurance” did not refer only to additional automobile liability policies. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 

3. DUTY TO DEFEND. 

An automobile liability insurer’s defense on pedestrian’s claim against insured 
for injuries sustained when insured’s truck containing wood was being unloaded did 
not estop insurer from asserting that loss was not within policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from a judgment of the Circuit Court of Milwaukee County: August 
E. Braun, Judge. 

Affirmed. 

Action brought by John Fitzgerald April 4, 1936, against Milwaukee Auto- 
mobile Insurance Company to recover a balance of a judgment in favor of Fitz- 
gerald against R. B. Westphal for damages for personal injuries, against liability 
for which Westphal was alleged to be insured by defendant insurance company. 
Westphal was interpleaded and made cross-complaint against defendant insurance 
company. From a judgment dismissing the complaint of plaintiff and the cross- 
complaint of the interpleaded defendant, plaintiff appeals. 
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On May 26, 1932, the Milwaukee Automobile Insurance Company issued an 
automobile indemnity policy to Westphal insuring him up to $5,000 for liability to 
one person. 

“Against direct loss and expense arising or resulting from claims upon the 
Assured for damages by reason of the ownership, maintenance, manipulation or use 
of any automobile enumerated and described * * * if such claims are made on 
account of 

“(A) Bodily injuries or death accidentally suffered or alleged to have been 
suffered by any person or persons (excluding any employee of the Assured while 
engaged within the scope of his employment) as the result of an accident occurring 
while this policy is in force; and also against such loss or expense on account of 
such injuries or death so suffered, if caused by carrying goods on such automobile, 
or by the actual loading or unloading of same; 

“20. If the Assured carries the policy of another insurer against any loss or 
expense covered by Section II hereof, the Assured shall in no event recover from 
the Company a larger proportion of the entire loss and expense than the amount 
hereby insured bears to the total amount of all valid and collectible insurance applic- 
able thereto; and if such other insurance * * * includes directly or indirectly insur- 
ance against loss or expense on account of bodily injuries or death caused by or 
arising out of the loading or unloading of any automobile insured hereunder * * * 
then this policy shall, during the period covered by such other insurance, entirely 
cease to cover against any and all such loss or expense.” 

On June 11, 1932, the Hardware Mutual Casualty Company, hereinafter referred 
to as the Hardware Mutual, issued to Westphal a public liability policy, agreeing “T. 
To insure said named Assured against loss from liability imposed by law upon 
the Assured for damages on account of bodily injuries, including death resulting 
therefrom, accidentally suffered or alleged to have been suffered by any person or 
persons not employed by the Assured, while at or about the work of the assured 
and during the prosecution of said work at the place or places mentioned in Item 
IV (a) of the Statements hereof (and elsewhere if caused by employees of the 
Assured engaged as such in said operations and at said places, but who are required, 
in the discharge of their duties to be from time to time at other places). * * *” 

Liability on account of injuries to one person was limited to $5,000. On July 8, 
1932, plaintiff, a pedestrian, was injured during the process of unloading one of 
Westphal’s trucks. Plaintiff sued Westphal: the two insurance companies under- 
took the defense ; plaintiff secured a judgment against Westphal for $8,500 and costs. 
An appeal was taken by serving and filing notice of appeal and a bond for costs 
limited to $250. No supersedeas bond was put up, and plaintiff caused execution 
to issue. On July 13, 1935, Fitzgerald, Westphal, and the two insurance companies 
entered into a stipulation as follows: 

“1—That defendant shall forthwith furnish a supersedeas bond or undertaking 
in the sum of Five Thousand Dollars ($5,000.00) with the American Surety Company, 
as surety; 

“2—That defendant shall, in addition to said undertaking, deposit with the 
clerk of the Circuit Court of Milwaukee County a certified check of the Mil- 
waukee Automobile Insurance Company limited Mutual, payable to James L, 
McCormack, as Clerk of the Circuit Court of Milwaukee County, in the sum of 
Four Thousand Dollars ($4,000.00). ; 

“3—Said sum of Four Thousand Dollars ($4,000.00) shall be retained by said 
Clerk until the further order of this Court: 

“4Tn the event that the judgment appealed from shall be affirmed or modi- 
fied, and said judgment as so affirmed or as so modified shall direct the payment 
to the plaintiff of a sum in excess of Five Thousand Dollars ($5,000.00) and 
costs, and in the further event that it shall be finally determined that the two 
above mentioned Insurance Companies are liable to the plaintiff or to the defendant 
on said policies of insurance in excess of Five Thousand Dollars ($5,000.00) and 
costs, the said Clerk shall pay to the plaintiff, out of the proceeds of said check 
the balance of said judgment remaining after the payment of the said sum of 
Five Thousand Dollars ($5,000.00) and costs. Upon such payment, the judgment 
shall be satisfied in full of record. 

“S_In the event that said judgment shall be reversed or shall be modified 
so as to direct the payment to the plaintiff of a sum (not?) in excess of Five 
Thousand Dollars ($5,000.00) and interest, or in the event that it shall be later 
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hnally determined, as a result of litigation, that the two Insurance Companies, 
are not liable to the Plaintiff or to the defendant in excess of said sum ot Five 
Thousand Dollars ($5,000.00 ) and costs then, in either event the said Clerk shall 
return the said sum of Four Thousand Dollars ($4,000.00) to the Milwaukee 
Automobile Insurance Company, Limited, Mutual. 


- “o—In the event that the judgment herein is affirmed or modified by the 
Supreme Court, so as to direct the payment, to the plaintifi in excess of Five 
Thousand Dollars ($5,000.00) and costs, plaintiff shall, within thirty days after 
final determination, bring action against the said Insurance Companies to determine 
the extent of their liabilities under said policies, and all parties hereto expressly 
agree to waive a jury trial; to stipulate all material facts, and to present the issue 
or issues to the Court for determination within sixty days aiter final determina- 
tion, of the above mentioned appeal, by the Supreme Court. 

“7—It is expressly agreed and understood, that nothing contained in this 
stipulation, and no act of the parties hereto, heretofore taken or which shall 
hereafter be taken, shall in any way be construed as a waiver of any of the right» 
of any of the parties hereto against the other, nor shall it create an estoppel against 
any ot the parties hereto. 

“s—It is further agreed that the filing of the undertaking and the depositing 
of the check, heretofore mentioned, shall stay execution on said judgment 
effectually as the execution and service of the undertaking required by sect! 
247.17, [247.17] Wisconsin Statutes.” 

The judgment against Westphal was affirmed by this court, Fitzgerald v. We 
phal, 219 Wis. 665, 264 N.W. 251. Subsequently the Hardware Mutual paid plaintiff 
the sum of $5,000 together with costs and interest. Plaintiff then brought action 
under the terms of the stipulation against the Milwaukee Automobile Insurance 
Company for the balance of his judgment against Westphal. Westphal was inter- 
pleaded and made a cross-complaint against defendant company, setting forth the 
fact that the defendant company had accepted the defense of the action against 
him, had never raised the question whether its policy covered the injury involved, 
and therefore was estopped to assert that his coverage with it of loading and 
unloading operations became suspended by reason of his taking out the public 
liability policy. From judgment dismissing plaintiff's complaint and Westphal’s 
cross-complaint, plaintiff appeals. 

J. E. O’Brien, of Fond du Lac, and Walter D. Corrigan, Sr., of Milwaukee, 
for appellant. 

D. J. Regan, of Milwaukee, for respondent. 

FAIRCHILD, Justice. 

Under the terms of its insurance contract, the Milwaukee Automobile Insur- 
ance Company undertook to protect Westphal against certain liabilities, and 
included therein liability resulting from negligence on the part of the insured 
while loading and unloading his truck, with the provision, however, that that par- 
ticular protection was to exist only until other insurance covering that risk was 
secured by the insured. The evidence shows that this conditional coverage fur- 
nished by the Milwaukee Automobile Insurance Company existed fifteen days 
and at that time the insured had secured the additional insurance. The accident 
out of which this controversy arises did not occur during those fifteen days. 

As seen from the statement of facts, the terms of this policy at the time of 
the injury of the plaintiff excluded from coverage the operation of loading and 
unloading the truck. In the plaintiff's effort to overcome the effect of the plain 
language of the contract, he advances several propositions, among them: (1) That 
the provision suspending the policy when other insurance exists is void; (2) that 
the insurance with the Hardware Mutual did not constitute the “other insurance” 
within the meaning of the policy; (3) that under the facts of this case the plaintiff 
is entitled to assert that the insurance company is estopped to claim forfeiture 
and that the trial court erred in holding that it had not waived the policy pro- 
vision by consenting to and advising the issuance of other insurance and by 
Prosecuting the defense of the insured during the trial. 

[1] 1. There are certain statutes which must be considered part of each 
policy covering liability arising out of the use of automobiles, but non of these 
statutes require an insurance companv to include in its policy coverage of the actnal 
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operations of loading and unloading a truck. The statutes on which the plaintiff 
bases his claim ot invalidity have been recently discussed in Drewek v. Milwaukee 
Automobile Ins. Co., 207 Wis. 445, 240 N.W. 881; Bohnsack v. Huson-Ziegler Co, 
Inc., 212° Wis. 65, 248 N.W. 764; Segall v. Ohio Casualty Co., 224 Wis. 379, 272 
N.W, 665, 110 A.L.R. 82; St.1937, §§ 204.30, 204.33. No standardized policy regula- 
tions prevent either the insured or the insurer from contracting with reference to 
the extent of coverage as related to loading and unloading the automobile, so 
that, when the other insurance became effective, the coverage with relation to 
loading and unloading, according to the terms of the contract, ceased and the other 
coverage provided for in the policy continued. 

[2] 2. The insured did secure additional insurance. He procured a_ policy 
described as “general liability” from the Hardware Mutual. It seems to be con- 
ceded that this latter policy protected the insured to the extent of $5,000 against 
liability arising out of the negligence of his employees in delivering the wood at 
the place where the injury to the plaintiff occurred. This, under the terms of the 
agreement with the Milwaukee Automobile Insurance Company, constituted the 
additional or other insurance and relieved the insurer from the loading and unload- 
ing coverage. It cannot be maintained that the words “other insurance” were 
intended to refer only to additional automobile liability policies. It appears from 
the policy of the Hardware Mutual that it undertook to protect the insured against 
liability resulting from an injury accidentally suffered by any person either on 
the premises of the insured or elsewhere, if caused by the employees of the insured 
engaged as such in the line of their employment. 

|3] 3. No facts exist on which to base a claim of a misleading of the insured 
sufficient to estop the insurance company from asserting that the loss is not within 
the terms ‘of the contract. Two Rivers Dredge & Dock Co. v. Maryland Gas Co., 
168 Wis. 96, 196 N.W. 291. As the contracts stood at the time the plaintiff was 
injured, there was no agreement on the part of the Milwaukee Automobile Insur- 
ance Company to protect Westphal from liability arising out of negligence occur- 
ring in the loading or unloading of the truck. This leaves the plaintiff without any 
vround on which to base a claim that the operation was within the terms of the 


policy or to create a liability for a benefit not contracted for. We agree with 


ot 


the trial court in its conclusion that, in view of the fact that during the life 
the policy issued by the Hardware Mutual “the coverage over situations like those 
involved in plaintiff's claim by the Milwaukee Insurance Co. was suspended, no 
liability attached to it on the claim of the plaintiff.” 

The contention that the insurance company by assisting Westphal in the defense 
committed itself to the protection of Westphal is not available to the plaintiff in 
this case and, as said by the trial court, “Any evidence of negligent handling of 
the claim bv the insurance company under the circumstances would be immaterial” 


Tudement affirmed. 
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CASUALTY 


LUMBER MUT. CASUALTY INS. CO. OF NEW YORK v. HOROWITZ. 
City Court of New York, New York County. Dec. 15, 1937. 
1 New York Supplement (2d) 191. 
1, AUDIT. 

In action against employer for premiums on general liability and workmen’s 
compensation policies fixing amount of premiums according to employees’ remun- 
eration, under complaint alleging that certain sum was due on basis of insurer’s 
“audit” of employer’s hooks, excluding evidence that employee’s remuneration was 
greater than that shown by books was erroneous, and required new assessment, 
notwithstanding absence of allegation of incorrectness or falsity of books. 

The term “audit” is sometimes restricted to a mere mathematical cal- 
culation or process, but, in its generally accepted sense, includes an investiga- 
tion and weighing of the evidence and deciding of whether entries in books 
are true and correct. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

2, BURDEN OF PROOF. 

In action against employer for premiums on general liability and workmen’s 
compensation policies fixing amount of premiums according to employees’ remun- 
eration, under complaint alleging that certain sum was due on basis of insurer’s audit 
of employer’s books, insurer had burden of establishing that its audit was correct. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

\ction by the Lumber Mutual Casualty Insurance Company of New York 
against Samuel Horowitz. On plaintiff’s motion to set aside a directed verdict in 
its favor for less than the amount prayed for. 

Motion granted. 

Julius Alan Weiss, of New York City, for plaintiff. 

Louis L. Friedman, of Brooklyn, for defendant. 

WENpEL, Chief Justice. 

Motion to set aside verdict is granted. 

Plaintiff sued defendant to recover $2,000, the alleged earned and unpaid 
premiums on two policies of insurance issued by it to defendant. The premiums 
payable under these policies, one of which is a general liability and the other a 
workmen’s compensation policy, are based on remuneration earned by defendant’s 
employees during the policy periods. The policies by their terms provide for the 
payment of an advance premium based on estimated remuneration of the employees 
and in addition provide that the policy premium is hased on the entire remuneration 
of the employees during such period. The policies contained the further provisions 
that on their termination the insurer shall be entitled to examine the assured’s hooks 
and records for the purpose of determining the actual premium earned. 

The policy periods having expired, plaintiff caused an inspection and audit to 
be made of defendant’s records, and, upon the basis of such examination and audit, 
brought this action, alleging that on the basis of said audit additional premiums 
aggregating $2,000 were found to be due to plaintiff, and judgment for said sum 
was demanded. 

\fter joinder of issue, plaintiff moved for summary judgment, which motion 
was granted and an assessment directed to determine the amount due plaintiff. 

[1] The assessment came on for hearing before the court and a jury and 
resulted in a directed verdict for plaintiff for $46.42, such sum heing the amount 
shown to be due to plaintiff, by taking the entries in the records of defendant at 
their face value. Plaintiff attempted to introduce evidence showing that the remun- 
eration actually earned by defendant’s employees was in excess of the amounts 
specified in defendant’s books, but this evidence was objected to on the ground 
that plaintiff was hound by the figures appearing on defendant’s records and could 
not offer proof attacking their correctness, particularly in view of the fact that the 
action was based on plaintiff’s audit of defendant’s books and the complaint was 
barren of any allegations charging that same were incorrect or false. Such objec- 
tion was sustained and the evidence excluded. This exclusion was error, necessitat- 
ing a new assessment. 

Under the policy provisions plaintiff is entitled to receive premiums based on 
the entire remuneration of defendant’s employees actually earned. In order to 
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assist plaintiff in ascertaining such earnings the policy permits it to inspect defend- 
ant’s books. The result of such inspection is not necessarily binding on plaintiff, 
for it may be that the books do not correctly show the earnings of defendant's 
employees. Defendant claims, however, that, inasmuch as plaintiff in its complaint 
sets forth that its right to recover is based on its audit of defendant’s books, plain- 
tiff as a consequence is bound by the results of such audit, based on the entries con- 
tained in the books, and, in the absence of allegations that such entries were incorrect 
or false, plaintiff may not go behind the same. While the term “audit” is sometimes 
restricted to a mere mathematical calculation or process, the word in its generally 
accepted sense includes an investigation and weighing of the evidence and the decid- 
ing of whether or not the entries in the books are true and correct. Hence, the 
results of an audit are not necessarily confined to the prima facie showing of the 
books, but permit ascertainment of whether or not the entries made are correct 
representations of the facts which they purport to show. This being so, and if, as 
claimed by plaintiff, the audit showed that the remuneration paid was not in fact as 
stated in the books of defendant, it was not necessary to set forth in the complaint 
that the books and records of defendant were incorrect, but merely to set forth that 
the audit made of said books showed a premium indebtedness to plaintiff. 

[2] The burden, of course, is on plaintiff to establish that its audit is correct. 
The question of whether or not the plaintiff will be able to establish this and that 
the remuneration actually paid by defendant is as claimed is not now before me. 

Submit order accordingly on notice providing for the setting aside of the verdict 
and the restoration of the cause to the Day Calendar of Trial Term, Part III, for a 
day certain. 


MASSACHUSETTS BONDING & INSURANCE CO. v. ROESSLER. 
No. 13645. 
Court of Civil Appeals of Texas. Fort Worth. Dec. 17 1937. 
Rehearing Denied Jan. 14, 1938. . 
112 Southwestern Reporter (2d) 275. 
1. CONSTRUCTION. 

An insurance contract prepared by insurer will be liberally construed in 
favor of the insured and strictly construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. DEFENSE OF SUIT. 

Where insurer agreed to indemnify insured against liability for loss for 
death suffered by reason of ownership, maintenance, and use of a farm, and to 
defend suits against insured on account thereof, and insured sought to recover 
expenses from insurer for defending a suit against insured for death of an 
employee, who the petition alleged was employed by contractor to grade road- 
ways on insured’s farm, judgment, stating that petition for employee’s death 
alleged facts, which, if true, warranted recovery against insured, was not con- 
struable as a finding by trial court that indemnity was payable under the policy, 
notwithstanding employee lost his life while working for an independent contrac- 
tor. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

3. DEFENSE OF SUIT. 

An insurer agreeing to indemnify insured against loss from liability for 
deaths suffered by reason of ownership, maintenance, and use of farm, and to 
defend suits against insured on account of such deaths, was liable to insured for 
expenses incurred in defending action for death of person employed by insured 
on the farm, notwithstanding that policy did not cover obligations imposed by 
Workmen's Compensation Law, and that petition in death action contained 
allegation that insured was subject to Workmen’s Compensation Law, where 
allegation was a coriclusion of pleader not supported by facts, and insurer knew 


that insured was not subject to Workmen’s Compensation Law. Vernon's 
Ann.Civ.St. art. 8306, § 2. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 
4. DEFENSE OF SUIT. 

An insurer agreeing to indemnify insured against loss from liability for 
deaths suffered by reason of ownership, maintenance, and use of farm, and to 
defend suits against insured on account of such deaths, could not refuse to 
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defend common-law action against insured for death of person employed by 
insured on the farm because petition alleged that insured was subject to Work- 
men’s Compensation Law, since insurer was required to contest action and 
defend against every contingency therein raised. Vernon’s Ann, Civ.St. art. 8306 
et seq. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

5. DEFENSE OF SUIT. 

An insurer agreeing to indemnify insured against loss or liability for deaths 
suffered by reason of ownership, maintenance, and use of farm, and to defend 
suits brought against insured on account of such deaths, assumed burden of 
defending such suits against insured notwithstanding that they might ultimately 
prove to be.groundless. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

Appeal from District Court, Dallas County; Sarah T. Hughes, Judge. 

Suit by E. E. Roessler against the Massachusetts Bonding & Insurance 
Company for expense incurred in defending a damage suit. From a judgment 
for the plaintiff, the defendant appealed to the Dallas Court of Appeals. The 
Supreme —— transferred the cause to the Fort Worth Court of Civil Appeals. 

Affirmed. 

Burgess, Chrestman & Brundidge and L. E. Elliott, all of Dallas, for appel- 
lant. 

Thos. G. Murnane, of Dallas, for appellee. 

SPEER, Justice. 

E. E. Roessler instituted this suit in a Dallas county district court against 
Massachusetts Bonding & Insurance Company for expenses incurred in defending 
a damage suit filed and prosecuted by Thelma Griffin et al. against him in which dam- 
ages were sought for the alleged negligent accidental death of Roosevelt Griffin, 
as set out in the pleadings of the last-mentioned cause. 

Roessler recovered judgment below and Massachusetts Bonding & Insurance 
Company has appealed. In this opinion we shall refer to the above-named 
insurance company as appellant, and to Roessler as appellee, and to Thelma 
Griffin et al. as the Griffin heirs. 

The appellee carried a liability and indemnity policy of insurance with 
appellant during the period of time covered by the matters complained of in the 
petition, covering appellee’s liability for damages growing out of accidents to 
other persons under conditions provided for in the policy, and for expenses 
incurred investigating such alleged actions, including the defense thereof in court. 

The appellant by its contract with appellee obligated itself to do certain 
things relating to the liability of appellee, and those parts of the policy deemed 
necessary for a proper discussion of the issue before us, are as follows: 

“1. To indemnify the assured against loss from the liability imposed by law 
upon the assured for damages on account of bodily injuries and/or death acci- 
dentally suffered or alleged to have been suffered, during the period of this 
policy, by any person or persons whomsoever, by reason of the ownership, main- 
tenance or use of the premises described in statement 3 of the schedule, including 
sidewalks and other ways adjacent thereto, or by reason of the conduct of the 
assured, on said premises, of the business described in statement 3. 

_ “2. To serve the assured, upon notice of such bodily injuries or death, by 
investigation thereof or by such negotiation or settlement of any resulting claims 
as may be deemed expedient by the company; and to defend, in the name and on 
behalf of the assured, suits brought on account of such claims, whether or not 
-~ - groundless, unless or until the company shall agree to effect settlement 
thereof. 

_ “3. To pay, in addition to damages, all expenses incurred by the company for 
investigation, negotiation or defense; all costs taxed against the assured in any 
legal proceeding defended by the company; and all interest accruing after entry 
of judgment on the part of such judgment for which the company is liable. * * * ” 

The provisions of the policy above set out were subject to the following 
conditions (omitting those provisions not applicable to the case): 

“A. This policy does not cover (1) any obligation of the assured assumed 
under or imposed by any Workmen’s Compensation agreement, plan or law; 
** * (3) loss from the liability for, or any suit for damages based on, injuries or 
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death (a) suffered or * * * ; (c) caused to any person, other than an employee 
of the assured, away from the insured premises by any draught or driving animal 
or any vehicle or the loading, unloading or using the same. * * * 


“D. The assured shall not voluntarily assume any liability nor incur any 
expense, except for such immediate surgical relief as shall be imperative at the 
time of an accident. The assured shall not settle any claim, except at the 
assured’s own cost, nor shall the assured interfere in any negotiations for settle- 
ment nor in any proceeding, but, whenever requested by the company, the assured 
shall aid in securing information and evidence and the attendance of witnesses 
and shall co-operate with the company, except in a pecuniary way, in all matters 
which the company may deem necessary in the settlement of any claim, the 
defense of any suit, or the prosecution of any appeal.” 















































\n indorsement or rider was attached to the policy, containing, among other 
things, the following: “Covering employees ented under Compensation Act.” 

“In consideration of the premium expressed in the policy to which this 
endorsement is attached it is understood and agreed that said policy does not 
cover the liability of the assured for damages on account of accidental injuries 
or death to employees other than domestic servants and/or such other employees 
as do not come within the provisions of any workmen’s compensation agreement, 


plan or law in force in any state in which the assured is covered under said 
policy. * * *” 


























The policy shows the premises referred to were located about six miles north- 
east of Dallas, Tex., on the Ten Mile road, a quarter of mile east of the Croit road, 
and one mile west of the Richardson road, and that there was situated thereon a 
dwelling and some outhouses. 














The foregoing mentioned policy of insurance was specially plead by appellee, 
the petition containing additional allegations to the effect that the premises reterred 
to, as was known to appellant, consisted of about ten acres of land and the side- 
walks and other ways incidental thereto, comprising a small farm; that appellee 
Was engaged in a manutacturing business in the city of Dallas, and was preparing 
the premises mentioned, in a suitable way, to be occupied as a home, In doing 
So it was necessary for him* to, and he did from time to time, hire casual domestic 
and farm labor on a daily and hourly scale basis; that all said laborers worked under 
his direction or that of a colored foreman or overseer; that during the life of 
the policy, he hired several negroes to do said work, among them one Roosevelt 
Griftin; that Griffin did such work on the place when hired, as he was directed to do, 
incidental to the improvement and maintenance of said property; that appellee was 
not, at the time, engaged in the gravel or gravel hauling business, further than 
to purchase, have hauled, and spread upon the roadways, such gravel as was neces: 
sary in the use and maintenance of the property; that none of said negroes wert 
employed by appellee in connection with the regular course of the business in 
which he was engaged, but only casually and incidentally as their services were 
needed and useful to him in preparing the premises for uses contemplated by him. 

Appellee further alleged that incidental to the use and maintenance of the farm 
it was essential to lay out roadways and driveways thereon and that they be cov- 
ered with gravel; that he therefore contracted with one Will Harper to place 
an amount of gravel thereon at $1 per cubic yard; that Harper was to procure, 
haul, and spread the gravel where directed by appellee or his said foreman; that 
said Harper hired a large number of common laborers to assist him in the work, 
and among them was Roosevelt Griffin; that although appellee had previously hired 
the said Griffin at different times to do such labor as was pointed out to him, 
Griffin was not in his employ on the date he met his death; that on December 17, 
1935, while Griffin was in the employ of Harper and engaged in digging gravel in 
a pit a mile from appellee’s premises, preparatory to be loaded into Harper's 
trucks and hauled thence to appellee’s premises, a dirt bank at the gravel pit caved 
and covered Griffin, from which he received injuries resulting in his death: that 
at the time Griffin was killed the said Harper had more than three employees 
working for him in digging, loading, and hauling the gravel to appellee’s premises; 
that immediately upon learning of the death of Griffin, appellee notified appellant, 
and it investigated the circumstances surrounding Griffin’s death and ascertained 
all the facts connected therewith. 
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\ppellee further alleged that shortly after the death of Griffin his heirs, on 
February 11, 1936, instituted suit in the district court of Dallas county against 
appellee for $100,000 damages. The petition of the Griffin heirs was set out, hace 
verba, as part of appellee’s petition in the instant case. By that petition it was 
claimed Griffin was in the employ of appellee, engaged in digging, hauling, and 
spreading gravel on appellee’s premises, consisting of a small farm, charging 
appellee with knowledge of its location; that he was required to work at the gravel 
pit under the direction of appellee’s foreman, and that appellee was negligent in 
requiring Griffin to work in the pit at a time when the overhanging banks of dirt 
created a hazard to the life of employees like Griffin; other allegations of negli- 
gence were made, such as the failure of appellee to apprise Griffin of the dangers 
incidental to the condition of the gravel pit and the overhanging dirt bank, and 
in requiring Griffin to work in the dangerous position at which he received his 
injuries. The eleventh paragraph of said petition was as follows: “That the 
defendant (appellee) at said time and place herein complained of, had more than 
three employees in his employ; that the said defendant did not carry Workmen's 
Compensation insurance, as provided by law, and was not subject to any of the 
exceptions in the law requiring the defendant to so carry Workmen’s Compensa- 
ticn insurance.” 

Further allegations were made by appellee here, that upon being served with 
process in said cause, he promptly delivered it to appellant with the request that 
it take charge of the investigation, prepare and make the necessary defense to 
the suit; that appellant declined to comply with the request, and, because of its 
declination, appellee was forced to incur the expense incident thereto, for his 
own protection; that appellant breached its contract and appellee suffered the 
damages incurred by him in defending the suit; that the necessary and reason- 
able expenses incurred by appellee because of the wrongful conduct of appellant 
was $609.25. 

The appellant answered with general demurrer, and general denial. 

There is a stipulation in the record, entered into between the parties with 
permission of the court, with respect to the facts, as follows: “All allegations and 
recitals of fact set forth in plaintiff’s original petition, less and except conclu- 
sions of law tendered by the pleader, are true and correct, and are approved 
and adopted as the agreed statement of facts upon which this case shall be 
submitted and tried before the court without a jury.” | ; 

Upon these pleadings and stipulations the case was submitted to the court in 
the manner agreed upon. Judgment was entered for appellee in the amount 
prayed for. Appellant excepted, gave notice of and perfected an appeal to the 
Dallas Court of Appeals, and by order of the Supreme Court the cause has 
been transferred to this court for determination. 

The appeal is predicated upon three assignments of error, properly designated 
as both assignments and propositions; they are in substance: 

1. The court erred in concluding as a matter of law that Griffin’s death 
occurring at the gravel pit a mile from the insured premises, as a result of a 
cave-in, while employed by an independent contractor to haul and spread gravel 
on the roadways of appellee’s farm, was a death suffered “by reason of the owner- 
ship, maintenance and use of the premises, or by reason of the conduct of the 
assured (appellee) on said premises, of the business described.” 

2. The court erred in rendering judgment againt appellant for expenses 
incurred by appellee for defending a suit instituted by the Griffin heirs, when 
the petition in that suit sought a recovery against appellee for the death of 
Roosevelt Griffin while he and more than three other negroes were employed by 
appellee to dig, haul, and spread gravel on the premises, resulting from the 
negligence of appellee in failing to furnish Griffin with a safe place to work, for 
the reason such injury was shown to have been one covered by the Workmen’s 
Compensation Act, Vernon’s Ann.Civ.St. art. 8306 et seq., and specially excepted 
from coverage under the terms of the policy. 

3. The contract only required the appellant to defend suits alleging facts 
“whether or not they are groundless” making for coverage under the policy. 
And it was error for the court to hold appellant was obligated to defend suits 
brought on “Account of such claims, whether or not they are groundless,” which 
do not bring the case within the coverage, under the contract. 
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[1] It is settled, by the laws of this state, that a contract of insurance, pre- 
pared by the insurer will be liberally construed in favor of the insured and 
strictly construed as against the insurer. With this principle before us we must 
arrive at the mutual intentions of the parties to this contract. 


[2] By its first assignment of error appellant complains that the trial court 
found, that because Griffin lost his life while working for an independent con- 
tractor, employed by appellee to do certain things relating to the insured prem- 
ises, it was a death suffered “by reason of the ownership, maintenance and use 
of the premises,” by appellee. We do not so construe the judgment of the court. 
In this case, under the facts agreed to be true, the effect of the judgment is that 
the Griffin heirs brought a suit against appellee claiming damages as a result of 
certain conditions arising, “by reason of the ownership, maintenance and use of 
the premises” by appellee, and that, under the terms of the policy, appellant had 
obligated itself to pay the expenses of defending such a suit, whether groundless 
or not; having refused to defend the suit the court held appellant liable for the 
necessary expense incurred by appellee therein. 

By reference to the petition filed by the Griffin heirs, which, by agreemeni, 
constitutes a part of the facts in this case, it will be seen that a real cause of action 
against appellee was shown to exist. If they could have proven their allegations, 
they doubtless would have recovered. We think we do the record no violence when 
we assume there was no recovery in the Griffin case; yet we think it safe to say 
that, if there had been a recovery, this action would not have been alone for the 
expenses incurred defending the suit. The responsibility of appellant to deiend the 
suit depended upon whether or not the allegations in the Griffin petition presented 
a cause of action against appellee by reason of the ownership, maintenance and use 
of the premises covered by the policy. The petition charged that appellee had 
employed Griffin to dig, haul, and spread gravel on the drives and roadways oi 
this particular farm. The appellant investigated the facts surrounding these allega- 
tions and found those pertaining to Grifhn’s employment by appellee were untrue; 
with this knowledge, it declined to defend the suit. In the case at bar, appellee 
alleged that, as an incident to his ownership, maintenance, and use of the insured 
premises, it was necessary to have and maintain suitable roads and driveways 
through the property and that they should be covered with gravel; allegations 
were made that appellant had full knowledge of these facts when it declined to 
defend the suit; under the stipulations in the record, these allegations became facts. 
It cannot be said that the judgment in this case evidences a finding by the trial 
court that, because Griffin met his death while working in a gravel pit under an 
independent contractor, a mile from the insured premises, it became a death 
suffered by reason of ownership, maintenance, and use of the premises by appellee. 
The judgment rendered in this case does no more than to say in effect that the 
Griffin petition alleged facts, which if true would warrant a recovery against 
= We see no merit in the assignment of error as presented, and it is over- 
ruled, 

[3] The second and third assignments of error cover a phase of the case so 
closely related we shall discuss them together. It is contended under the second 
assignment that the Griffin petition disclosed appellee had more than three employees 
engaged in digging, hauling, and spreading gravel on the premises, and was subject 
to the laws controlling workmen’s compensation insurance, and that he carried none; 
that because the policy of insurance excepted appellant from liability under such 
conditions, it was under no legal duty to defend such a suit. Under the third assign+ 
ment it is complained that, since the Griffin petition disclosed a condition, in the 
matters last above mentioned, which would exempt appellant from liability, it relied 
upon the facts therein set out. 

We have quoted, in the early part of this opinion, the only reference made in 
the Griffin petition to workmen’s compensation insurance. It will be noted there- 
from that the only purported fact alleged is, “That the defendant (appellee here) 
at said time and place herein complained of, had more than three employees in his 
employ; that the defendant did not carry Workmen’s Compensation Insurance as 
provided by law.” As a conclusion of law by the pleader, they added: “And 
was not subject to any of the exceptions in the law requiring the defendant to so 
carry Workmen’s Compensation Insurance.” The laws of this state control who 
shall, and who shall not, be required to carry compensation insurance. Article 
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8306, § 2, Rev.Civ.Statutes. Under the provisions of the statute above cited we 
find those employing domestic servants and farm laborers are not included in the 
general provisions of the law requiring workmen’s compensation insurance. No 
iacts are alleged in the Griffin petition to support the statement that no exceptions 
existed in favor of appellee. The appellant had investigated and knew the facts; 
they are set out in appellee’s petition in this case, and appellant is bound by them. 
It knew appellee was preparing the premises for farm purposes and that all 
employees thereon were either domestic or farm laborers and that he was not subject 
to the Workmen’s Compensation Act. Under these conditions it could not ignore 
the Griffin suit because it contained an allegation to the contrary, especially when 
that allegation was clearly a conclusion of the pleader both as to facts and law; 
such conclusions are not embraced within the stipulation and have no force or effect 
in this appeal. We think there is a very clear distinction between the facts in this 
case and those in U. S. Fidelity & Guaranty Co. v. Baldwin Motor Co., Tex.Com. 
App., 34 S.W.2d 815. There one Rogers had sued the motor company for damages 
growing out of an injury received from the negligent acts of a driver of a car, 
alleged to be less than 16 years of age, employed by the company at its garage in 
Lufkin, Tex.; the policy solid to the motor company covered only named places 
where it operated garages and did not include Lufkin, Tex., and the contract excep- 
ted liability for damages resulting from the acts of persons less than 16 years of 
age. It was there held the Rogers petition did not cover a liability for which the 
insurer was responsible; this condition does not appear in the instant case. The 
Griffin petition did cover liabilities assumed by the insurer unless they were excepted 
by the allegation mentioned, concerning workmen’s compensation; but, as we have 
seen, this allegation was a conclusion of law by the pleader and is not to be included 
in the facts proved. 

Many cases are cited by appellant, which by the analogies drawn, are claimed 
to support its contention; but in those cases matters of liability for damages pur- 
ported to be indemnified are discussed and we do not agree with the application 
made to the nature of the case at bar. We shall have occasion later in this opinion 
to refer to this phrase of it. 

3y a third assignment, a very fine spun technical contention is made. It is 
there contended that the company was only required to defend suits alleging facts, 
“whether or not they are groundless,” making for coverage under the policy, but 
not to defend suits brought on “account of such claims, whether or not they are 
groundless” when the allegations do not bring the case within the coverage. Evi+ 
dently this challenge is made to the Griffin case, because of the reference to work- 
men’s compensation insurance, 

[4] As above indicated by us, the petition in the Griffin case alleged common- 
law negligence and damages proximately resulting therefrom, and concluded with 
the paragraph quoted, relating to that kind of insurance. If the allegations of negli- 
gence had been proven, and a court or jury had found against the part of the petition 
charging a necessity for workmen’s compensation insurance, the plaintiff’s in that 
suit could have recovered. The appellant could not assume that such a finding 
would not happen, and thus refuse to defend the suit; but it was its duty to contest 
the case and defend against every contingency therein raised. Naturally there was 
a risk incurred if it should do so, but it was one of the hazards it assumed when it 
issued the policy and accepted the premiums. Continental Paper Bag Co. v. Bos- 
worth, Tex.Com.App., 276 S.W. 170, 173, 174. In the last case cited the court 
discussed the assumed liability of the insurer in making a defense of a case in 
which it might not have been liable, as well as the expense of making the defense, 
and used this language: “And, too, if it [the company] should have heen of the 
opinion that the claim was not of the class protected by its policy—for instance, 
did not occur in the covered premises—and should therefore have refused to defend, 
and it should truly have turned out that its opinion was correct, it would not be 
liable, under the wording of this policy, for either the principal amount or for any 
of the expenses. Some risk in these respects it was paid to take. There is no 
unfairness in the ruling that has heen made, because both in the making of its con- 


tract and in its action in pursuance of it the company could have protected itself 
trom any unreasonable hurt.” 
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Along the same line is the case of South Knoxville Brick Co. v. Empire State 
Surety Co., 126 Tenn. 402, 150 S.W. 92, 94, Ann.Cas.1913E, 107, where it is said: 
“This company cannot be permitted to declare in advance of trial that a suit is 
groundless, and therefore without the policy. To so hold would leave the assured 
helpless. The courts might reach a different conclusion from the company, and 
render judgment against the assured, and yet, upon the reasoning of counsel, assured 
would be without redress on its policy, because, in the company’s opinion, the suit 
was without merit.” 

[5] We think there is a distinction between the liability of the insurer to ulti- 
mately indemnify the insured for losses assessed in damages, and for expenses incur- 
red, in investigating, preparing the case, and finally trying it. In the former, if the 
action is defeated there is no indemnity, on that account, to be paid; but it does 
not follow that, because there had never been any liability on the part of the insured 
the company was not still obligated to bear the expense of establishing that fact. 
This is one of the things it contracted to do. If such an assumption should be 
indulged, it might lead to the absurd contention by some, that, if the company 
defended the suit at a heavy expense and it should be determined there had never 
been any liability as against the assured, the company would be entitled to recover 
back from the assured the expenses thus incurred. No one would seriously contend 
that such a rule should prevail. 

At the time appellant refused the citation and declared it would not defend 
the suit by the Griffin heirs, the facts show it had investigated, and was familiar 
with, all the circumstances surrounding Griffin’s death, and knew appellee had not 
in fact employed Griffin upon the occasion of his death; that appellee had only 
employed domestic and farm laborers on occasions when he deemed it expedient 
for the preparation of his farm to be owned, maintained, and used by him; that 
appellee had been guilty of no negligence to render him liable for the accident; yet 
none of these facts were disclosed by the Griffin petition. We think the company 
was obligated under the contract to defend the suit and disclose the facts in its pos- 
session, and that a failure on its part was a breach of the contract for which it was 
liable to appellee. The amount of expense incurred by appellee in defending the 
Griffin suit is not questioned, and judgment was rendered for the amount claimed 
We see no error in the record for which the judgment should be reversed, and we 
therefore overrule all assignments of error and affirm the judgment of the trial 
court. The judgment is, accordingly, affirmed. 
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MISCELLANEOUS 


CONNECTICUT GENERAL LIFE INS. CO. v. JOHNSON, Treasurer of 
State of California. No. 316. 
Argued Jan. 14, 1938. Decided Jan. 31, 1938. 
58 Supreme Court Reporter 436. 


1. CONSTITUTIONAL LAW. 


A Connecticut insurance company which had conducted its business in 
California under state license for many years before California taxing act was 
construed by highest state court to apply to premiums received in Connecticut 
from reinsurance contracts effected there and before taxable years in question 
did not consent to tax on receipt of premiums in Connecticut as a condition of 
granting privilege to do business in California, and was not barred from chal- 
lenging validity of tax under due process clause of Fourteenth Amendment. 
Pol.Code Cal. § 3664b: Const.Cal. art. 13, § 14: Const.U.S.Amend. 14. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2, CONSTITUTIONAL LAW. 

A corporation allowed to come into a state and there carry on its business 
may claim the protection of the Fourteenth Amendment against a subsequent 
application to it of state law the same as an individual may claim that protection. 
Const.Amend. 14. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. CONSTITUTIONAL AMENDMENT. 

The limits of a state’s legislative jurisdiction to tax, prescribed by the 
Fourteenth Amendment, must be ascertained by reference to the incidence of 
the tax upon its objects rather than the ultimate thrust of economic benefits 
and burdens of transactions within state. Const.Amend. 14. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


4. TAXATION. rar 

A state which controls within its boundaries property and activities of a 
foreign corporation admitted to do business in state may tax them, since a 
state’s power to control the objects of a tax marks limits of state’s power to 
say it. 

(For other cases, see Insurance, Dec. Dig. § 7.) 
5. CONSTITUTIONAL LAW. 


The “due process” clause of the Fourteenth Amendment denies to a state 
power to tax or regulate a corporation’s property and activities elsewhere, and 
such a tax, otherwise unconstitutional, is not made valid merely because corpora- 
tion enjoys outside of state economic benefits from transactions within it, 
which state might but does not tax, or because state might tax transactions 
which corporation carries on outside of state if it were induced to carry them 
on within state. Const.Amend. 14. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

6. TAXATION. 

A California tax and receipt of reinsurance premises in Connecticut by 
Connecticut insurance company authorized to do business in California was not 
valid as a tax on property, business done, or transactions carried on within 
California, or as a tax on a privilege granted by California, even though risks 
reinsured were originally insured in California, where reinsurance involved no 
transactions with persons originally insured and called for no act in California, 
since a state’s power to tax privilege of doing business in state does not with- 
draw from protection of due process clause of Fourteenth Amendment privilege 
of doing business elsewhere. Pol.Code Cal. § 3664b; Const.Cal. art. 13, § 14; 
Const.U.S.Amend. 14. 

(For other cases, see Insurance, Dec. Dig. § 7.) 


7. TAXATION. 

Though a tax on privilege of doing business within a state in insuring resi- 
dents and risks within may be measured by premiums collected, including those 
mailed to insurer’s home office without state, and though writing of policies 
without state insuring residents and risks within state is taxable because within 
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granted privilege, reinsurance which does not run to original insured and involves 
no action taken within state is not embraced in any privilege granted by that 
state so as to be taxable as such. 

(For other cases, see Insurance, Dec. Dig. § 7.) 

Mr. Justice Black, dissenting. 

Appeal from the Supreme Court of the State of California, 

Two consolidated actions by the Connecticut General Life Insurance Com- 
pany against Charles G. Johnson, as Treasurer of the State of California, to 
recover taxes paid. Judgments for defendant were affirmed by the Supreme 
Court of California, 67 P.2d 675, and plaintiff appeals. 

Reversed. 

Messrs. Wm. Marshall Bullitt, of Louisville, Ky., and B. M. Anderson, of 
Hartford, Conn., for appellant. 

Mr. Neil Cunningham, of San Francisco, Cal., for appellee. 

Mr. Justice Srone delivered the opinion of the Court. 


Appellant is a Connecticut corporation, admitted to do an insurance business 
in California. In addition to its business conducted within that state it has 
entered into contracts with other insurance corporations likewise licensed to do 
business in California, reinsuring them against loss on policies of life insurance 
effected by them in California and issued to residents there. These reinsurance 
contracts were entered into in Connecticut where the premiums were paid and 
where the losses, if any, were payable. The question for decision is whether 
a tax laid by California on the receipt by appellant in Connecticut of the insur- 
ance premiums during the years 1930 and 1931, infringes the due process clause 
of the Fourteenth Amendment. 

In suits brought in the state court by appellant against respondent, state 
treasurer, to recover the taxes paid the Supreme Court of California sustained 
demurrers to the complaints and gave judgments for the respondent. The 
cases having been consolidated, come here on a single appeal under section 
237(a) of the Judicial Code, 28 U.S.C. § 344(a), 28 U.S.C.A. § 344(a). 

Section 14 of article 13 of the California Constitution, as supplemented by 
Act of March 5, 1921 (Stats.1921, c. 22, pp. 20, 21, Political Code, § 3664b), fixing 
the rate of tax lays upon every insurance company doing business within 
the state an annual tax of 2.6 per cent. “upon the amount of the gross premiums 
received upon its business done in this state, less return premiums and reinsur- 
ance in companies or associations authorized to do business in this state.” 
The Supreme Court of California has declared that the constitutional provision 
imposes “a franchise tax exacted for the privilege of doing business” in the 
state. Consolidated Title Securities Co. vy. Hopkins, 1 Cal.2d 414, 419, 35 P.2d 
320, 323; compare Carpenter v. People’s Mutual Life Insurance Co., Cal.Sup. 
74 P.2d 708. 

Although in terms the “gross premiums received upon * * * business done in 
this state,” less specified deductions, are made the measure of the tax, the state 
court in this, as in an earlier case, Connecticut General Life Insurance Co. v. 
Johnson, 3 Cal.2d 83, 43 P.2d 278 (appeal dismissed for want of a properly 
presented federal question, 296 U.S. 535, 56 S.Ct. 103, 80 L.Ed. 380), has held 
that the measure includes the premiums on appellant's reinsurance policies 
effected and payable in Connecticut. In this case it has declared also that the 
policy of the state, expressed in the constitutional provision, is “to avoid double 
taxation without any loss of revenue to the state:’ To accomplish that end the 
deduction of reinsurance premiums paid to companies authorized to do business 
within the state is allowed, it is said, on the theory that the benefit of the 
deduction will be passed on to the reinsurer who, being authorized to do 
business within the state, may be taxed on the reinsurance premiums as a 
means of equalizing the tax and as an offset against the benefit of the deduction 
which he ultimately enjoys. 

[1, 2] No contention is made that appellant has consented to the tax 
imposed as a condition of the granted privilege to do business within the state. 
Nor could it be, for it appears that appellant had conducted its business in 
California under state license for many years before the taxable years in 
question and before the taxing act was construed by the highest court of the 
state, in Connecticut General Life Insurance Co. v. Johnson, supra, to apply to 
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premiums received in Connecticut from reinsurance contracts effected there. 
A corporation which is allowed to come into a state and there carry on its 
business may claim, as an individual may claim, the protection of the Fourteenth 
Amendment against a subsequent application to it of state law. Hanover Fire 
Insurance Co. v. Harding, 272 U.S. 494, 47 S.Ct. 179, 71 L.Ed. 372, 49 A.L.R. 
713, compare Kentucky Finance Corporation y. Paramount Auto Exchange 
Corporation, 262 U.S. 544, 43 S.Ct. 636, 67 L.Ed. 1112. 


It is said that the state could have lawfully accomplished its purpose if the 
statute had further stipulated that the deduction should be allowed only in 
those cases where the reinsurance is effected in the state or the reinsurance 
premiums paid there. But as the state has placed no such limitation on the 
allowance of deduction, the end sought can be attained only if the receipt by 
appellant of the reinsurance premiums paid in Connecticut upon the Connecti- 
cut policies is within the reach of California’s taxing power. Appellee argues 
that it is, because the reinsurance transactions are so related to business carried 
on by appellant in California as to be a part of it and properly included in 
the measure of the tax; and because, in any case, no injustice is done to 
appellant since the effect of the statute as construed is to redistribute the tax, 
which the state might have extracted from the original insurers but did not, by 
assessing it upon appellant to the extent to which it has received the benefit of 
the allowed deductions. ; 

3-5] But the limits of the state’s legislative jurisdiction to tax, prescribed 
by the Fourteenth Amendment, are to be ascertained by reference to the 
incidence of the tax upon its objects rather than the ultimate thrust of the 
economic benefits and burdens of transactions within the state. As a matter of 
convenience and certainty, and to secure a practically just operation of the 
constitutional prohibition, we look to the state power to control the objects of 
the tax as marking the boundaries of the power to lay it. Hence it is that a 
state which controls the property and activities within its boundaries of a 
foreign corporation admitted to do business there may tax them. But the 
due process clause denies to the state power to tax or regulate the corporation’s 
property and activities elsewhere. Union Refrigerator Transit Co. v. Kentucky, 
199 U.S. 194, 26 S.Ct. 36, 50 L.Ed. 150, 4 Ann.Cas. 493; New York Life Insurance 
Co. v. Head, 234 U.S. 149, 34 S.Ct. 879, 58 L.Ed. 1259; New York Life Insurance 
Co. v. Dodge, 246 U.S. 357, 38 S.Ct. 337, 62 L.Ed. 772, Ann.Cas.1918E, 593; St. 
Louis Cotton Compress Co. v. Arkansas, 260 U.S. 346, 43 S.Ct. 125, 67 L.Ed. 297; 
Compania General de Tabacos v. Collector, 275 U.S. 87, 48 S.Ct. 100, 72 L.Ed. 
177; Home Insurance Co. v. Dick, 281 U.S, 397, 50 S.Ct. 338, 74 L.Ed. 926, 74 
A.L.R. 701; Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 292 
US. 143, 54 S.Ct. 634, 78 L.Ed. 1178, 92 A.L.R. 928; Boseman v. Connecticut 
General Life Ins. Co., 301 U.S. 196, 57 S.Ct. 686, 81 L.Ed. 1036, 110 A.L.R. 732; 
People ex rel. Sea Insurance Co. v. Graves, 274 N.Y. 312, 8 N.E.2d 872; compare 
Provident Savings Life Assurance Society v. Kentucky, 239 U.S. 103, 36 S.Ct. 34, 
60 L.Ed. 167, L.R.A.1916C, 572. It follows that such a tax, otherwise uncon- 
stitutional, is not converted into a valid exaction merely because the corporation 
enjoys outside the state economic benefits from transactions within it, which 
the state might but does not tax, or because the state might tax the transactions 
which the corporation carries on outside the state if it were induced to carry 
them on within. 

[6, 7] Appellant, by its reinsurance contracts, undertook only to indemnizy 
the insured companies against loss upon their policies written in California. 
The reinsurance involved no transactions or relationship between appellant and 
those originally insured, and called for no act in California. Connecticut Gen- 
eral Life Insurance Co. v. Johnson, supra, 3 Cal.2d 83, 87, 43 P.2d 278; compare 
Morris & Co. v. Skandinavia Insurance Co., 279 U.S. 405, 408, 49 S.Ct. 360, 361, 
73 L.Ed. 762. Apart from the facts that appellant was privileged to do business 
in California, and that the risks reinsured were originally insured against in 
that state by companies also authorized to do business there, California had no 
relationship to appellant or to the reinsurance contracts. No act in the course of 
their formation, performance, or discharge, took place there. The performance 
of those acts was not dependent upon any privilege or authority granted by it, 
and California laws afforded to them no protection. . 
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The grant by the state of the privilege of doing business there and its 
consequent authority to tax the privilege does not withdraw from the protec- 
tion of the due process clause the privilege, which California does not grant, of 
doing business elsewhere. Western Union Telegraph Co. v. Kansas, 216 U.S. 1, 
30 S.Ct. 190, 54 L.Ed. 355; International Paper Co. v. Massachusetts, 246 U.S. 
135, 38 S.Ct. 292, 62 L.Ed. 624, Ann.Cas.1918C, 617; Louisville & Jeffersonville 
Ferry Co. v. Kentucky, 188 U.S. 385, 398, 23 S.Ct. 463, 47 L.Ed. 513. Even 
though a tax on the privilege of doing business within the state in insuring 
residents and risks within it may be measured by the premiums collected, 
including those mailed to the home office without the state, Equitable Life 
Assurance Society v. Pennsylvania, 238 U.S. 143, 35 S.Ct. 829, 59 L.Ed. 1239, and 
though the writing of policies without the state insuring residents and risks 
within it is taxable because within the granted privilege, Compania General de 
Tabacos v. Collector, supra, 275 U.S. 87, 98, 48 S.Ct. 100, 104, 72 L.Ed. 177, there 
is no basis for saying that reinsurance which does not run to the original 
insured, and which from its inception to its termination involves no action taken 
within California, even the settlement and adjustment of claims, is embraced in 
any privilege granted by that state. Provident Savings Life Assurance Society 
v. Kentucky, supra, 239 U.S. 103, 112, 36 S.Ct. 34, 60 L.Ed. 167, L.R.A.1916C, 572; 
Compania General de Tabacos v. Collector, supra, 275 U.S. 87, 96, 48 S.St. 100, 
103, 72 L.Ed. 177; compare Equitable Life Assurance Society v. Pennsylvania, 
supra, 238 U.S. 143, 147, 35 S.Ct. 829, 59 L.Ed. 1239; Compania General de 
Tabacos vy. Collector, supra, 275 U.S. 87, 98, 48 S.Ct. 100, 104, 72 L.Ed. 177. All 
that appellant did in effecting the reinsurance was done without the state and 
for its transaction no privilege or license by California was needful. The tax 
cannot be sustained either as laid on property, business done, or transactions 
carried on within the state, or as a tax on a privilege granted by the state. 

Reversed. 


Mr. Justice Cardozo took no part in the consideration or decision of this 
case. 


Mr. Justice Black dissented. 


STANDARD MARINE INS. CO., Limited, v. WESTCHESTER FIRE INS. CO. 
No. 65. 
Circuit Court of Appeals, Second Circuit. Dec. 6, 1937. 
93 Federal Reporter (2d) 286. 
1, CO-INSURANCE. 


Ordinarily, where claims by sovereigns are not involved, reinsurers and 
coinsurers who recover from a tort-feasor money which they have paid to an 
insured must share pro rata in the recovery to the extent of their respective 
risks. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

3. SUBROGATION. 

Where recovery by reinsurers and coinsurers from a tort-feasor is based 
entirely on insured’s loss, beneficial interest in claims arising out of loss passes 
to whole group of insurers under doctrine of subrogation, and each insurer has 
a beneficial interest proportionate to amount contributed by it. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Suit by the Standard Marine Insurance Company, Limited, a British insurance 
corporation, against the Westchester Fire Insurance Company, an American insur- 
ance corporation, to compel defendant to account to plaintiff for receipts by defend- 
ant under an award of the Mixed Claims Commission (United States and Germany) 
in so far as such receipts represented recoveries of sums paid by defendant under 
war risk policies in which both plaintiff and defendant were interested either as 
insurers, reinsurers, or coinsurers. From a final decree dismissing the hill of 
complaint, plaintiff appeals. 

Affirmed. 

Cabell, Ignatius & Lown, of New York City (Hartwell Cabell, Milton B 
Ignatius, Wendell P. Barker, and Lauscn H. Stone, all of New York City, of 
counsel), for appellant. 
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Bigham, Englar, Jones, & Houston, of New York City, Oscar R. Houston, D. 
Roger Englar, Paul H. Lacques, and P. J. Kooiman, all of New York City, of 
counsel), for appellee. ; 

Before L. Hand, Augustus N. Hand, and Chase, Circuit Judges. 

Aucustus N. Hanp, Circuit Judge. 

The plaintiff is a British insurance corporation which seeks to share in an 
award against Germany made by the Mixed Claims Commission (United States 
and Germany) in favor of the United States on behalf of the defendant, an Amer- 
ican insurance corporation. 

During the period of the World War: (a) The plaintiff from time to time 
reinsured certain marine and war risk insurances and reinsurances which had been 
underwritten by defendant as insurer or reinsurer and by the terms of the contracts 
of reinsurance plaintiff became bound to accept the adjustments made by the 
defendant and to pay accordingly. (b) The defendant reinsured certain marine and 
war risk insurances and insurances which had been underwritten by plaintiff as 
insurer or reinsurer, the contract being in substantially the same form as those 
described in (a), supra. (c) The plaintiff and defendant also insured and reinsured 
identical property under identical risks by contracts of marine and war risk insur- 
ance and reinsurance. The underwriters paid the losses for which they were liable 
to their assured in cases (a), (b), and (c). 

The Mixed Claims Commission was organized and has acted pursuant to 
an Executive Agreement between the United States and Germany dated August 
10, 1922 (42 Stat. 2200), the terms of which were based upon the treaty of peace 
between the United States and Germany known as the Treaty of Berlin (42 Stat. 
1939). That treaty conferred certain rights in favor of the United States of 
America, as a nation and on behalf of persons owing permanent allegiance to it. 
The award here concerned only recoveries by the United States for injuries to 
one of its nationals. Each of the Allied and Associated Powers, however. was 
to obtain similar redress for injuries to its nationals under the terms of the Treaty 
of Versailles. 

The Treaty of Berlin provided in article 1 (42 Stat. 1942) that: “Germany 
undertakes to accord to the United States, and the United States shall have and 
enjoy, all the rights, privileges, indemnities, reparations or advantages specified in 
the aforesaid Joint Resolution of the Congress of the United States of July 2, 
1921, including all the rights and advantages stipulated for the benefit of the 
United States in the Treaty of Versailles.” 

The Joint Resolution fo July 2, 1921, “reserved to the United States of 
America and its nationals any and all rights, privileges, indemnities, reparations, 
or advantages, together with the right to enforce the same * * * which, under 
the treaty of Versailles, have been stipulated for its or their benefits.” 42 Stat. 
105, § 2. 2 : 

The Joint Resolution also provided for retention by the United States of all 
seized German property, “until such time as the Imperial German Government 
and the Imperial and Royal Austro-Hungarian Government, or their successor 
or successors, shall have respectively made suitable provision for the satisfaction 
of all claims against said Governments respectively, of all persons, wheresoever 
domiciled, who owe permanent allegiance to the United States of America and 
who have suffered, through the acts of the Imperial German Government, or its 
agents, or the Imperial and Royal Austro-Hungarian Government, or its agents, 
since July 31, 1914, loss, damage, or injury to their persons or property. directly 
or indirectly * * * in consequence of hostilities or of any operations of war, or 
otherwise.” 42 Stat. 106, § 5. ; ; ; ; 

Under section 232 of the Treaty of Versailles incorporated by reference in 
the Treaty of Berlin, Germany undertook “that she will make compensation for all 
damage done to the civilian population of the Allied and Associated Powers and 
to their property during the period of the belligerency of each * * * ”. 

Under Annex I of the Treaty of Versailles it was provided that: 

“Compensation may be claimed from Germany under Article 232 above in 
respect of the total damage under the following categories: * * * 

“(9) Damage in respect of all property wherever situated belonging to anv 
of the Allied or Associated States or their nationals, with the exception of naval 
and military works or materials, which has been carried off, seized, injured or 
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destroyed by the acts of Germany or her allies on land, on sea or from the air, 
or damage directly in consequence of hostilities or of any operations of war.’ 
; The obligations of Germany under the treaty, to be determined by the Commis- 
sion, were defined in the Executive Agreement as follows: 

Article I. 


“The commission shall pass upon the following categories of claims which 
are more particularly defined in the Treaty of August 25, 1921, and in the Treaty 
of Versailles.” 


Section (1) deals with damage to the property of American citizens in Germany 
and is not here material. 

“(2) Other claims for loss or damage to which the United States or its 
nationals have been subjected with respect to injuries to persons, or to property, 
rights and interests * * * since July 31, 1914, as a consequence of the war.” 42 
Stat. 2200, art. 1, §§ 1, 2. 

It is evident from the foregoing that jurisdiction of the Commission so far 
as the parties to this suit are concerned extended only to the making of awards 
against Germany for damages suffered by American nationals. The Commission 
has uniformly so interpreted the treaty and it made the award to the defendant 
herein upon that basis. 

The Commission awarded defendant about 83 per cent. of all sums it had paid 
out on contracts which had been reinsured by the plaintiff, and arrived at the amount 
of the award by deducting all sums it had received from the plaintiff, a foreign 
corporation, reinsuring its risk. The award also included about 83 per cent. of 
all sums paid by the defendant to the plaintiff under contracts of insurance or 
reinsurance ceded to the defendant by the plaintiff as reassured. The award 
further included about 83 per cent. of all sums paid by the defendant in respect 
to contracts of insurance or reinsurance which were concurrent or made in conjunc- 
tion with similar contracts entered into by the plaintiff covering the same properties, 
interests, and risks. The total amount awarded to the defendant was $1,396,881.41. 

The defendant filed a claim with the Commission which included the amounts 
paid by it as insurer and paid to it by the plaintiff and other foreign reinsurers, 
which latter amounts the Commission did not allow. The plaintiff and other 
foreign reinsurers also filed claims for their losses which the Commission rejected. 
The plaintiff’s own sovereign did not recover or seek to recover anything on its 
behalf or make any payments on account of the claims which it is seeking to 
assert here. The British government did set aside £5,000,000 out of its reparation 
receipts from Germany, collected under the provisions of the Treaty of Versailles 
for the purpose of making ex gratia grants to British nationals in respect of 
damages caused by enemy action during the World War. A Commission appointed 
by that government to make recommendations as to the distribution of the £5,000,000 
advised that claims for damage to property could only arise on the part of the 
owner of the property and that payments to an insured by underwriters did not 
eae the sort of damage contemplated by the Reparation Chapter of the 

reaty. 

The plaintiff seeks an accounting upon the theory that the defendant received 
its award as trustee for its reinsurers and coinsurers. A part of the recovery 
sought was included in the amount rejected by the Commission in the case of the 
claim presented by the defendant. All of the recovery sought was included in the 
claim presented by the plaintiff which was also rejected by the Commission. 
Judge Knox on final hearing dismissed the bill and from the decree entered upon 
his decision the present appeal was taken. 

{1] It is perfectly true that in the ordinary case, where claims by sovereigns 
are not involved, reinsurers and coinsurers who recover from a tort-feasor money 
which they have paid to an insured must share pro rata in the recovery, i. e 
must share to the extent of their respective risks. Standard Marine Ins. Co. v. 
Assur. Co., 283 U.S. 284, 287, 51 S.Ct. 371, 372, 75 L.Ed. 1037; Federal Ins. Co. v 
Detroit Fire & Marine Ins. Co., 202 F. 648 (C.C.A.6); Assicurazioni Gerenali v. 
Empress Assurance Co., (1907) 2 K.B. 814. But here the recovery was by a 
sovereign, the United States of America. By the Treaty of Berlin this sovereign 
was precluded from recovering on behalf of underwriters that were not its own 
nationals, The ordinary doctrines affecting the interrelated rights and duties among 
insurers, reinsurers, and coinsurers which have been created by courts of equity 
to do justice break down where the remedy afforded to one against whom 
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contribution is sought is limited, as it was here, to recovering a fund that repre- 
sents. only its own out-of-pocket expense. A recognition of the right to the account- 
ing sought by the plaintiff would require domestic underwriters to share with for- 
eign underwriters the limited awards they could obtain under the treaty, though 
the sovereigns of the latter have made no attempt to contribute to the total recovery 
and the defendant was never in a position where it could obtain such a recovery 
on behalf of all parties interested. A right to enforce such a recovery ought in 
justice to exist before the equitable doctrines applicable in ordinary cases should 
be applied. 

In Burnand v. Rodocanachi, 7 App.Cas. 333, underwriters had paid to owners 
of cargo losses occasioned by the destruction of the cargo by the Confederate 
Cruiser Alabama to the amount of a valued policy. The United States, out of 
a compensation fund created by a treaty between the United States and Great 
Britain and distributed under an Act of Congress, made an award to the cargo 
owners consisting of the difference between the real total loss and the sum received 
from the underwriters, which award was paid to the cargo owners. The under- 
writers sued the latter to recover the payment claiming that it properly belonged 
to them. The House of Lords held that they could not recover for the reason 
that Congress had made the award for the benefit of persons uninsured or under- 
insured and had plainly provided that underwriters should not receive any benefit 
from the funds distributed. The court laid stress upon the fact that the disposition 
of the award was wholly within the control of the United States as sovereign 
and that it was the evident intention of Congress to benefit only the insured and 
not their underwriters. 

[2] The decision of the Supreme Court in Williams vy. Heard, 140 U.S. 529 
11 S.Ct. 885, 35 L.Ed. 550, on which the plaintiff greatly relies, is not thought 
to be opposed to Burnand v. Rodocanachi, 7 App.Cas. 333, supra. There also 
the right to share in an award granted by the Court of Commissions of Alabama 
Claims was under consideration, and it was held that payment of a claim found 
to belong to the plaintiff had vested in the latter’s assignee in bankruptcy who had 
heen appointed after the date of the plaintiff’s loss and before the making of the 
award. The award was treated like the one before the court in Comegys v. Vasse, 
1 Pet. 193, 7 L.Ed. 108, as something capable of devolution and as more than 
a mere donation by the sov ereign, But it was suggested in neither of the Supreme 
Court decisions that the sovereign through whom alone such awards are enforce- 
able was without power to designate the recipients of such awards and to limit 
the rights therein of others. Such a power was recognized and effectuated in 
Burthe v. Denis, 133 U.S. 514, 10 S.Ct. 335, 33 L.Ed. 768, and Burnand v. 
Rodocanachi, 7 App.Cas. 333. The court in Comegys v. Vasse, 1 Pet. 193, 7 L.Ed. 
108, and Williams v. Heard, 140 U.S. 529, 11 S.Ct. 885, 35 L.Ed. 550, went no 
farther than to hold that claims to an award which are derived through the 
person found by the Commission entitled to the award at the time of the loss will 
be recognized in favor of such person’s legal representatives and assigns. The 
plaintiff here claims, not through the defendant, but in its own behalf, the right 
to share in an award made by the United States for the purpose of restoring to 
American insurers their net out-of-pocket expenses. As we have already pointed 
out, to allow the plaintiff’s claim would frustrate any such purpose. 

The plaintiff’s cause of action turns on the intention expressed by Congress. It 
has said that only nationals should share in the awards made under the Berlin 
Treaty. The plaintiff, a foreign underwriter, is seeking to accomplish indirectly 
through equitable remedies what it confessedly could not achieve directly. The 
closeness of the analogy between the anticipated right to share in a prospective 
award and a property right depends whollv on the will of the sovereign through 
whom alone any right at all can arise. Where nothing is done to negative the 
complete analogy of these inchoate claims to rights of property, such rights may 
well attach as they do in respect to the devolution of title from a claimant to his 
legal successor. But the source of the claim and the control of the sovereign 
always affect the case and must always be borne in mind. This was clearly pointed 
out by Selborne, L. C.. in Burnand v. Rodocanachi, 7 App.Cas. 333, 335, 336. Lord 
Blackburn’s remarks in the course of the decision (page 341) to the effect that 
the award “was not paid in such a manner as to reduce the loss against which 
the plaintiffs had to indemnify the defendants” are particularly apposite. Under 
the treaty, the act of Congress, and the decision of the Mixed Claims Commission, 
the plaintiff was excluded from the award, and therefore cannot recover. 
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[3] Moreover, as we have already said, the doctrine which the plaintiff 
contends entitles it to share in the award has been applied only where the entire 
recovery has been based upon the loss of the insured. In such cases the beneficial 
interest in claims arising out of the loss passes to the whole group of insurers 
under the doctrine of subrogation. Each insurer has a beneficial interest propor- 
tioned to the amount he contributed. Any recovery realized has thus represented 
all beneficial interests. Here it is clear that the award to the defendant was based 
solely upon its payments and the beneficial interest which the plaintiff might have 
asserted as a ground for an accounting was expressly excluded. 

Decree affirmed. 


JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS., v. PINK, 
Superintendent of Insurance. 
Court of Appeals of New York. Jan. 11, 1938. 
12 Northeastern Reporter (2d) 529. 
1. RETALIATORY TAX. 

The amount paid by foreign insurance company as excise tax to city of 
New York for privilege of conducting its business during 1935 could not be 
deducted from retaliatory state tax for 1934. Loc.Laws 1934, Nos. 9, 18, pp. 
108, 129; Laws 1934, c. 302; Insurance Law, § 33; Tax Law, § 187. 

(For other cases, see Insurance, Dec. Dig. § 19.) 


2. RETALIATORY TAX. 

An excise tax paid to city of New York by foreign insurance company for 
privilege of conducting its business was deductible, as tax imposed by “laws of 
state,” from amount payable by insurance company to state as retaliatory tax, 
since local laws authorizing excise tax were adopted in pursuance of enabling 
acts passed by Legislature for a state purpose, public health and welfare, and 
city acted merely as agent of state in collecting tax. Loc.Laws 1934, No. 9, p. 
109, § 2(a); No. 18, p. 135, § 12; Laws 1934, c. 302; Laws 1934, Ex.Sess., c. 
873; Insurance Law, § 33; Tax Law, § 187. 

(For other cases, see Insurance, Dec. Dig. § 19.) 

\ppeal from Supreme Court, Appellate Division, Third Department. 

Action by the John Hancock Mutual Life Insurance Company of Boston, 
Mass., against Louis H. Pink, Superintendent of Insurance of the State of 
New York, wherein a submission was made by the parties for a decision of a 
controversy arising between them on an agreed set of facts, pursuant to pro- 
visions of Civil Practice Act, §§ 546-548. From a judgment of the Appellate 
Division, Third Department, 251 App.Div. 8, 296 N.Y.S. 20, in favor of defendant, 
plaintiff appeals. 

Modified, and, as modified, affirmed. 

Frederick C. Tanner, of New York City, for appellant. 

John J. Bennett, Jr., Atty. Gen. (Leonard M. Gardner, of Albany, of 
counsel), for respondent. 

O’Brien, Judge. 

Section 33 of the Insurance Law (Consol. Laws, c. 28) provides in substance 
that, if, by the laws of any state, an insurance corporation of this state shall be 
required to make payment for taxes greater than are imposed upon similar 
corporations of such other state by the laws of this state, all similar insurance 
corporations of that state shall be required to pay to the superintendent of 
insurance of this state for taxes an amount equal to the amount of such charges 
and payment imposed by that state upon a New York insurance corporation. 

Plaintiff is a Massachusetts corporation. Pursuant to section 20 of chapter 
63 of the General Laws of Massachusetts (Ter.Ed.), an excise tax of $418,136.09 
would have been levied upon a New York corporation doing a similar business 
in that state. For the privilege of exercising its corporate franchise within 
this state during the year 1934, plaintiff paid to the State Tax Commission, 
pursuant to section 187 of the Tax Law (Consol.Laws, c. 60), the sum of $300,287. 
It also. po gE nag satgqned of the city of New York for the year 1934 the 
sum of 890.53. For the year 1935 it paid to the co rity of 
New York $1817076 I the comptroller of the city 

The superintendent of insurance of this state having levied upon the plaintiff 
a tax in the amount of $117,849.09 as the difference between the $300,287 paid to 
the Tax Commission of this state pursuant to section 187 of the Tax Law 
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(Consol.Laws, c. 60) and the $418,136.09, the amount payable by a similar New 
York insurance corporation to the state of Massachusetts, plaintiff seeks to 
deduct from the $117,849.09 such sums as have been paid to the comptroller of 
the city of New York. 


If the amount of $27,021.29, consisting of $8,850.53 and $18,170.76 paid to the 
comptroller of the city of New York pursuant to Local Law No. 9 and Local 
Law No. 18 of the city of New York (Local Laws, 1934, pp. 108, 129), constitutes 
taxes for the year 1934 required or imposed by the “laws of this State,” then 
this sum must be added to the $300,287 paid pursuant to section 187 of the 
Tax Law and should be deducted from the retaliatory tax of $117,849.09. 

2] The question is whether the taxes paid under the local laws are taxes 
required or imposed for the year 1934 by the “laws of this State.” Since the 
sum of $18,170.76 paid by plaintiff pursuant to Local Law No. 18 of the year 
1934 was paid for the privilege of conducting its business during the year 1935, 
this amount cannot be considered in relation to the tax imposed for the year 
1934. However, the ultimate issue of law is whether the sum of $8,858.53 paid 
by plaintiff pursuant to Local Law No, 9 of the year 1934 as an excise tax for the 
privilege of conducting its business within the city of New York are taxes 
required or imposed by “the laws of this State.” Local Law No. 9 was adopted 
by virtue of the authority delegated by the enabling act, chapter 302 of the 
Laws of 1934. 

Chapter 302 of the Laws of 1934, which became a law April 25, 1934, is 
entitled “An act to enable, temporarily, any city of the state having a population 
of one million inhabitants or more to adopt and amend local laws, imposing in 
any such city and tax and/or taxes which the legislature has or would have 
power and authority to impose and to limit the application of such local laws,” 
and it empowers any city having a population of one million inhabitants to adopt 
local laws imposing in any such city any tax which the Legislature has or 
would have the power to impose and to make provision for the collection thereof. 
It also directs that a tax imposed hereunder shall have application only within 
the territorial limits of such city and shall be in addition to any and all other 
taxes. Revenues resulting from “the imposition of taxes authorized by this 
act” shall be paid into and credited to the general fund of the city. 

local Law No. 9 of the year 1934 became a law May 22, 1934, and provides 
by section 2: “Imposition of tax. (a) For the privilege of carrying on or 
exercising for gain or profit within the city of New York any trade, business 
profession, vocation, or commercial activity other than a financial business, 
during the balance of the calendar year nineteen hundred thirty-four, every 
person shall pay an excise tax.” Chapter 873 of the Laws of 1934, Ex.Sess., which 
became a law August 18, 1934, has the same title as chapter 302 except that the 
phrase “to relieve the people of any such city from the hardships and suffering 
caused by unemployment” is added after the words “which the legislature has or 
would have power and authority to impose.” Local Law No. 18 of the year 1934 
is entitled “A local law to raise revenue for the purpose of relieving the people of 
the city of New York from the hardships and suffering caused by unemployment, 
by the imposition of a tax upon the privilege of carrying on or exercising within 
the city of New York, any trade, business, profession, vocation, commercial 
activity or financial business carried on for gain or profit and making provision 
for the collection thereof.” Section 12 of this local law provides that all 
revenues resulting from the taxes imposed by this local law shall not be credited 
to the general fund but shall be deposited in a separate account and “shall be 
available and used solely and exclusively for the purpose of relieving the people 
ot the city of New York from the hardships and suffering caused by unemploy- 
ment.’ 

If these taxes have been imposed, even indirectly, by virtue of the enact- 
ment of chapter 302 of the Laws of 1934, or of chapter 873 of the Laws of 1934, 
Ex.Sess., then they have been imposed by the laws of this state and plaintiff is 
entitled to credit for the amount paid for the year 1934 through the operation of 
the local laws adopted in pursuance of the enabling acts. 

The purpose of the enabling acts, chapter 302 of the Laws of 1934 and 
chapter 873 of the Laws of 1934, Ex.Sess., is the same as that incorporated in 
chapter 815 of the Laws of 1933 which was the subject of decision by this court 
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in New York Steam Corporation vy. City of New York, 268 N.Y. 137, 197 N.E. 172, 
99 A.L.R. 1157. It was by virtue of these enabling acts that the local laws were 
adopted, and the source of the imposition of these taxes is not to be found in 
the local laws themselves. The enabling acts were passed by the Legislature 
for a state purpose, public health and welfare. Both opinions in the New York 
Steam Corporation Case emphasize this fact and that the city acted merely as 
agent of the state, and the concurring opinion stresses the proposition that 
the Legislature did not delegate its taxing powers to the extent of abdicating 
its constitutional function. The conclusion follows that plaintiff, in paying the 
tax of $8,850.53 for the vear 1934, paid a tax which was imposed by the laws 
ot this state within the meaning of section 33 of the Insurance Law. This 
amount was paid in addition to the $300,287 which was paid pursuant to section 
187 of the Tax Law. 

The judgment of the Appellate Division should be modified by crediting to 
plaintiff the sum of $8,850.53, and, as so modified, affirmed, with costs. 

Crane, C. J., and Lehman, Hubbs, Loughran, Finch, and Rippey, JJ., concur. 

Judgment accordingly. 


GOLDMAN v. PINK, Superintendent of Insurance. 
Supreme Court, Appellate Division, Third Department. Jan. 20, 1938. 
1 New York Supplement (2d) 562. 
BROKER'S LICENSE. 

A decision of superintendent of insurance, cancelling license of insurance 
broker on ground of violation of statute prohibiting rebating and discrimina- 
tions was required to be annulled because of superintendent’s failure to make 
findings as to identical act or acts which constituted violation. Insurance Law, § 65. 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Proceeding in the matter of the application of Israel Bernard Goldman, 
petitioner, for a certiorari order to Louis H. Pink, as Superintendent of 
Insurance of the State of New York, respondent, setting aside a decision of 
respondent canceling petitioner’s license as an insurance broker. 

Decision annulled, and matter remitted. 

Argued before Hill, P. J., and Rhodes, McNamee, Crapser, and Bliss, JJ. 

Abraham B. Gartenhaus, of Brooklyn, for petitioner. 

John J. Bennett, Jr., Atty. Gen., for respondent. 

Per Curiam. 

The Superintendent of Insurance has decided that petitioner has “violated 
the provisions of section 65 of the Insurance Law and is (are) not a competent 
and trustworthy person within the contemplation of the Insurance Law to 
transact an insurance brokerage business” and has canceled his license as an 
insurance broker. Section 65 may be violated in numerous ways. The decision 
fails to comply with the requirement that findings must be made as to the 
identical act or acts which constitute the violation. It must be annulled. Elite 
Dairy Products v. Ten Eyck, 271 N.Y. 488, 3 N.E.2d 606. The evidence upon 
which the superintendent based his decision is weak and unsatisfactory, and the 
decision should be set aside as against the weight of the evidence. Article 78, 
Civil Practice Act, § 1296, subd. 7, as added by Laws 1937, c. 526; old section 
1304, Civil Practice Act, subd. 5. 


Decision annulled, with $50 costs and disbursements, and the matter 
remitted. 


ORDER OF RAILWAY CONDUCTORS OF AMERICA v. QUIGLEY. 
No. 2108—6964. 
Commission of Appeals of Texas, Section A. Jan. 
111 Southwestern Reporter (2d) 698. 
1. DISCRIMINATION. 
The remittance of premiums or discharge of insured from patment thereof 
constitutes unlawful discrimination subjecting insurer to penalties. Vernon’s Ann. 
Civ.St.art. 5053. 


(For other cases, see Insurance, Dec. Dig. § 28.) 


5, 1938. 
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2. WAIVER. 

Evidence held to show that mailing of life policy to insured when premiums 
were past due was result of mistake and, hence, indicated no intention of waiving 
prompt payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. LAPSE. 

A life policy lapsed for nonpayment of premiums and was unenforceable, 
although insurer mailed insured policy when premiums were past due, even if there 
was effected thereby an extension of credit for reasonable time as to past-due pre- 
miums, where insurer, after being advised that insured was wholly unable to pay 
premiums, advised that policy was forfeited, and insured made no effort to pay 
past-due premiums or those becoming due during subsequent months. 

(For other cases, see Insurance, Dec. Dig. § 349 [1].) 

4. RELIEF FUND. : 

An association which provided insurance for its members was not required to 
apply to payment of premiums on policy, in order to prevent forfeiture, sums which 
might be due insured from relief fund of association raised by assessments on all 
members, whether insured or not, since there was nothing due insured from relief 
fund until proper application and proof of right to participate therein, and since 
relief fund was a trust fund, dedicated to entirely different purpose, which could not 
be applied by association to payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 2 se 

Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action on a life insurance policy by Mrs. Lillian Quigley against the Order 
of Railway Conductors of America. A judgment for plaintiff was affirmed by 
the Court of Civil Appeals, 83 S.W.2d 701, and defendant brings error. 

Reversed and rendered. 

Grimm, Elliott, Shuttleworth & Ingersoll, of Cedar Rapids, Iowa, and Arnold 
& Arnold and Wm. Hodges, all of Texarkana, for plaintiff in error. 

N. L. Dalby and King, Mahaffey, Wheeler & Bryson, all of Texarkana, for 
defendant in error. 

GERMAN, Commissioner. 

Prior to May 17, 1932, C. M. Quigley had been a member of the Order of 
Railway Conductors of America for many years. He carried a policy of insur- 
ance provided by the Order for its members, which, prior to August 1, 1931, was 
carried upon the mutual assessment plan. On August 1, 1931, the Order, in com- 
pliance with statutes, changed its plan of insurance so that thereafter it should 
be carried on the legal reserve plan, based upon premiums payable monthly, 
quarterly, semiannually, or annually, as the member might elect. This change 
in plans resulted in the cancellation of the insurance of all members as of date 
August 1, 1931, but privilege of accepting insurance under the new plan was 
timely extended to all members, and with members such as was Quigley the 
privilege could be exercised at any time prior to December 31, 1931, without 
medical examination. Quigley had first declined to take any insurance under 
the new plan. However, about October 21, 1931, he wrote a letter to the 
general office of the Order at Cedar Rapids, Iowa, indicating his desire to take 
insurance in the sum of $2,000 under the new plan. In this letter he inclosed 
money order for $10.37 to pay the premium for August, 1931, and stated, “I will 
take care of September dues this month.” Proof was made that the Order 
usually made reply to such communications promptly upon receipt of same by 
card addressed to the applicant reading in substance as follows: “Your letter 
has been received and your case will be taken care of as soon as possible. I 
trust vou will be patient and remember that this office has a tremendous amount 
ot work to do. Remember your monthly rate is $——— and must be paid during 
each current month.” Whether in this particular instance such card was sent to 
Quigley is not shown. However, on November 5, 1931, the Order did send a 
communication to Quigley in substance as follows: “New Certificate 23240 is 
being issued to you, and the monthtly rate on same is $10.37. It will be mailed 
to you in the near future. Should you communicate with this office, or make 
remittance, in the meantime please mention the number of your certificate, in 
order that we may make proper identification.” : : 
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It appears to be undisputed that prior to August 1, 1931, and for several 
months thereafter, on account of the change in the plan of insurance, the can- 
cellation of old policies and the issuance of new ones, and the vast amount of 
correspondence resulting therefrom, the office force of the Order was wholly 
unable to promptly transact the business of the Order. Due to this vast 
accumulation of work the Order employed from 20 to 30 extra helpers, and 
would have employed more, if competent workers could have been obtained, 
This condition resulted in great delay in the issuance and forwarding of new 
policies. 

It is undisputed that after the remittance of $10.37 for the August premium 
Quigley never made any other remittance to the Order and never paid any sum as 
premiums. However, sometime in February, 1932, the Order mailed a policy to 
Quigley in the sum of $2000, effective as of date August 1, 1931, showing upon its 
face the amount of annual, semiannual, quarterly, and monthly premiums. It is 
not shown when the policy was mailed to Quigley, but the receipt signed by him 
was received by the Order in Cedar Rapids February 15, 1932. The policy, however, 
must have been received by Quigley on or about February 12, 1932, for on that 
date Mrs. Quigley wrote the Order at Cedar Rapids as follows: “In regard to a 
policy of Charlie Martin Quigley was 363. And since they raised the due they gava 
him a new number which is 23240, that he could pay semi-ann’l $60.56, quarterly 
30.85, month 10.37. You men know that Mr. Quigley was in good standing up to 
the time he was taken sick; has been a O. R. C. member for 27 years. He wants to 
keep up his due, but owing to his sickness he cannot. I made it known at the Lodge 
at Bonham, Tex., that they would have to look after this ins. until Mr. Quigley gets 
where he can. And as I have not heard from them, I am going to ask you O. R. C. 
to take care of Mr. Quigley’s dues until he gets where he can and just as soon as 
he gets able to go back to work I will let you know, then he will look after them 
himself. After he has carried this Policy for 27 years, I don’t feel that he should 
lose it. Now please see to this at once and let me know. Trusting to here from 
you at an early date so T will know what to look to. I told the Lodge at Bonham 
they would have to see to this for me, and since I have no reply will ask you gentle- 
men to please take care of Mr. Quigley due. And just as soon as he get where he 
can take care of them will let you know. Thanks. eae ; lal 

On February 17, 1932, the Order replied to this communication direct to Quigley, 
saying: 

“T am in receipt of a letter under date of February 12th signed by Mrs. Quigley 
in which she states that your physical and financial condition had been made known 
to Secretary of Division 363. 

“IT have called for your file, and I find that you are holding policy No. 23240, 
which is a $2000 Ordinary Life issued in lieu of your old Certificate B-13840—Age 
62, the monthly rate thereon being $10.37. Inasmuch as only one month’s dues 
were paid on this policy, it lapsed for non-payment of assessments, and if you 
desire to carry insurance in the Order of Railway Conductors, it will be necessary 
that you pass a medical examination, same to be approved by the medical directors 
before a new certificate can be issued. It would then be issued at the rate charge- 
able at your attained age at the time of making new application. 

“It is unfortunate that the Grand Division could not consistently revise rates 
in accordance with each member's ability to pay, but under the Legal Reserve Plan 
of Insurance, the rate charged each member is sufficient to cover the death rate in 
his class as well as create his own individual reserve.” 

On February 23, 1932, Mrs. Quigley made reply to the foregoing letter. Tt is 
not necessary to set out this reply in full, but a pertinent statement therein is as 
follows: “When they changed the dues I paid the first due after it was changed 
to $10.37, then I made it known to the O. R. C. Iodge at Bonham for them to please 
keep Mr. Quigley due until he got well, and then he would see to them his self.” 

On February 25, 1932, the Order replied to this letter of Mrs. Quigley, and 
among other things said: “It is unfortunate, and I am indeed sorry, that the con- 
dition exists as it does. We have no record in this office of any communication 
from you so T presume you wrote directly to the Secretary of Division 363 at 
Bonham, Texas. However, the fact remains that in the insurance world a rate is 
charged that pays the death rate for a given age, as well as creates the member's 
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individual reserve, and the necessary fee must be placed in that fund each month to 
meet all obligations. Inasmuch as there was no premium paid on Mr. Quigley’s 
certificate after the month of August, the certificate lapsed.” 

It is undisputed that after this date Quigley paid nothing in the way of prem- 
iums, and did nothing to indicate an intention of paying same. Some steps were 
taken looking toward participation by him in the relief fund maintained by the 
Order, but it is undisputed that no formal application was made and no formal action 
was ever taken by the Relief Fund Board. This will be referred to later. 


This suit was instituted by Mrs. Lillian Quigley, wife of the said C. M. Quigley, 
and the beneficiary named in the policy of date August 1, 1931. She sought to 
recover the full amount of said policy. Although it was found by the trial court, 
and is not questioned, that the policy was effective as of date August 1, 1931, and 
on the date of its delivery in February, 1932, the monthly premiums for September, 
October, November, December, January, and February were unpaid, yet it is con- 
tended that by the delivery of said policy the Order waived the forfeiture due to 
nonpayment of the premiums. The policy in question provided that all premiums 
were payable in advance, and it was further provided that, “if any premium is not 
paid when due as provided, this certificate shall automatically and without notice 
become void; except as otherwise herein provided.” The provisions otherwise pro- 
vided related to options which would exist after the payment of premiums fon 
three full years. It is undisputed that the provisions in the policy for forfeiture for 
failure to pay premiums were in accordance with the by-laws and constitutions of 
the Order, which were expressly made a part of the certificate. 

Mrs. Quigley, defendant in error here, will be referred to as plaintiff. Plaintiff 
in error, the Order of Railway Conductors of America, will be referred to as 
defendant, or the Order. 


The trial court held that the mere fact of delivery of the policy in February, 
1932, had the effect of constituting a waiver of the forfeiture previously brought 
about by the nonpayment of premiums from September to February, inclusive, and 
rendered judgment in favor of plaintiff for the full amount of the policy. The 
Court of Civil Appeals affirmed this holding. 83 S’W.2d 701. 

{1] There are numberless cases in the books dealing with the question of 
waiver of forfeiture of insurance policies resulting from nonpayment of premiums. 
In many of such cases the broad statement is made that an insurance company 
may waive the payment of premiums after they have become due and payable, even 
when the certificate provides that failure to pay same shall automatically work 
a forfeiture of the policy. This of course is not an accurate statement of the law. 
After a very extensive investigation we have been unable to find any case where 
an insurance company (in the absence of facts creating an estoppel) has been held 
to have waived the payment of premiums entirely; that is, to have actually remitted 
same, or discharged the insured from the payment of same. If an insurance com- 
pany attempted to do such a thing, it would undoubtedly constitute an unlawful 
discrimination under article 5053 of the Revised Statutes of 1925, as amended by 
Acts 1929, Ist Called Sess., c. 3, § 1, Vernon’s Ann.Civ.St. art. 5053, and the 
company would be subject to the penalties therein provided. We are not called 
upon to decide whether or not an insurance company may waive payment of 
premiums entirely, and the policy remain valid. Such practice would apparently 
be wholly inconsistent with the laws underlying the creation of legal reserves by 
insurance companies. See Smathers v. Bankers’ Life Ins. Co., 151 N.C. 98, 65 
S.E. 746, 18 Ann.Cas. 756: Coughlin v. Reliance Life Ins. Co., 161 Minn. 446, 201 
N.W. 920. The decisions, as indicated above, have not gone to that extent. What 
has usually been decided is that the prompt payment of premiums may be waived; 
or, to be more accurate, that the forfeiture of the policy by reason of nonpayment 
of premiums may be waived, not by a remittitur of the premiums, but by acts or 
conduct indicating an intention not to enforce the forfeiture, under an understanding 
or expectation that the premiums will be later paid, existing pending negotiations 
looking to payment or satisfactory arrangements for the payment. The leading 
case by our Supreme Court is that of Equitable Life Assurance Society v. Ellis, 
105 Tex. 526, 147 S.W. 1152, 152 S.W. 625, relied upon by the Court of Civil 
Appeals. It will be observed, however, that the court in that case went no further 
than to hold that the assurance society, by reason of conduct, “consisting of cor- 
respondence and negotiations ending in an offer to keep the insurance in force 
by means of a loan on the value of the policy.” indicated an intention not to 
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enforce the forfeiture, but to treat the policy as valid; and such evidence was 
sufficient to support submission of an issue of waiver to the jury. 

[2, 3] It is held in many cases that payment of the first premium in advance 
and before delivery of the policy may be waived, on the theory, however, that 
the delivery raises a presumption that the insurance company has extended credit 
to the insured for such premium. Under the circumstances of this case, we think 
it appears with reasonable certainty that the mailing of the policy to Quigley when 
premiums were past due was the result ot a mistake, due to conditions in the 
general office, and there was no intention whatever of waiving the prompt pay- 
ment of the premiums. Gardner v. Inter-Ocean Life & Casualty Co., 93 Kan. 
810, 145 P. 844. However, giving to the insured the benefit of every doubt in this 
respect, we are of the opinion that the very most that can be said is that when the 
Order delivered the policy there was a presumption of an extension of credit; but 
with the expectation and intention that Quigley would make prompt settlement on 
receipt of the policy of all premiums according to the terms contained in the face 
of the certificate. But assuming that there was an extension of credit so far 
as these premiums were concerned, and that Quigley was to have a reasonable 
time within which to pay same, the extension of credit was terminated when, 
after advise that Quigley was wholly unable to pay the premiums and was looking 
to someone else to do so, the Order on February 17, 1932, and again on February 
25, 1932, advised that certificate was forfeited, which was a clear declaration that 
the Order was no longer willing to forego payment of the premium, Thereafter 
Quigley made no effort to pay these premiums or those becoming due March Ist, 
April Ist, and May Ist. 

We therefore conclude that prior to the date of the death of Quigley the 
policy had lapsed for nonpayment of premiums and was not an enforceable obliga- 
tion. The following cases in principle are in point: Thompson y. Knickerbocker 
Life Ins. Co., 104 U.S. 252, 26 L.Ed. 765; Ginners’ Mutual Ass’n vy. Fisher, 
Tex.Com.App., 238 S.W. 207; Donnelly v. Northwestern Life Ins. Co., 5 Cir., 59 
F.2d 46: Southland Life Ins. Co. v. Hopkins, Tex.Com.App., 244 S.W. 989. 

[4] The defendant Order, in addition to its insurance department, had provi- 
sions for the maintenance of a relief fund. This fund was raised by assessments 
upon all of the members of the Order, whether carrvine insurance or not. The 
purpose of the fund was to provide help and benefit for needful or disabled 
members, their wives, and minor dependents. This relief fund was to be disbursed 
under directions of the Relief Fund Board in such sums and in such manner as 
that hoard might determine. Such fund did not become payable until application 
therefor had been made in accordance with rules of the board, and until the board 
made proper order thereon. It was further provided that before granting relief 
the board might require the giving of security for repayment of any sum paid 
for relief. This relief fund was kept separate from all other funds of the Order. 
As stated above, no formal application, according to the rules of the Relief Rund 
Board, had ever been filed with that board on behalf of Quigley, and no allowance 
from the fund had ever been made to him. Some of the officers of the local lodge 
at Bonham testified that Quigley for some time, and even after February, 1932, 
declined to make formal application for relief, because such action would prejudice 
his right to seniority in service with the railway company. While it is very clear 
that the condition of Quigley was such as to entitle him, upon proper application 
and proof, to participate in the relief fund, yet there is nothing whatever to show 
he had any fixed or definite interest in such fund that was presently payable. 

It is contended by plaintiff that on account of the contingent interest which 
her husband had in the relief fund, the Order should have made application from 
that fund to payment of premiums on the insurance policy in order to prevent a 
forfeiture. With this we cannot agree. It has been decided in some cases that 
an insurance company which has in its possession funds absolutely due and pavable 
to the insured before the date upon which his premiums become due, which funds 
have not been set aside for some other purpose, should make application of such 
funds to payment on premiums in order to prevent a forfeiture. Timmerman v. 
Bankers’ Reserve Life Co., 122 Tex. 603, 605, 63 S.W.2d 687. This rule cannot have 
application here for two reasons: First, because until] proper application and 
proof, and allowance by the Relief Fund Board, there was nothing due Quigley 
from the relief fund to be applied to his premiums: even if otherwise applicable. 
Guaranty Old Line Ins. Co. v. Winstead, Tex.Civ.App., 91 S.W.2d 1164: Martin 
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v. Illinois Bankers Life Assurance Co., Mo.App., 91 S.W.2d 646, and authorities 
there cited. Second, because this relief fund was a trust fund, dedicated to an 
entirely different purpose, and could not be applied by the Order to payment of 
premiums. Bond v. Bankers’ Life Ass’n, 90 Kan. 215, 133 P. 854. 

The judgments of the Court of Civil Appeals and of the trial court are 
reversed and judgment here rendered in favor of plaintiff in error. 

Opinion adopted by the Supreme Court. 


OLLENDORFF WATCH CO,., Inc. et al. v. PINK 
Supreme Court, Appellate Division, Third Department. Dec. 29, 1937. 
300 New York Supplement 1175. 
1. CONSIDERATION. 


Whether a contract is one of insurance is determined from its contents and 
not merely from its terminology, and the principal ingredients of an “insurance 
contract” are the consideration, the risk, and the indemnity. 

The “consideration” for an insurance contract is the premium for 
the insurer’s undertaking; the “risk” consists of the perils or contingencies 
against which the assured is protected; and the “indemnity” is the stipu- 
lated desideratum to be paid to the assured in case he has suffered loss 
or damage through the perils and contingencies specified. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

“Insurance” is a contract whereby one party for a compensation called the 
“premium” assumes particular risks of the other party and promises to pay to 
him or his nominee a certain or ascertainable sum of money on a specified 
contingency, and with respect to property and liability “insurance,” it is a contract 
whereby one party promises on a consideration to compensate or reimburse the 
other if he should suffer loss from a specified cause or to guarantee or secure him 
against loss from such cause. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

3. CONTRACT OF INSURANCE. 

A watch manufacturer which delivered to purchasers of its watches a certif- 
icate whereby it contracted, for no consideration, to replace watches lost through 
burglary or robbery with new watches of like quality and value was not transacting 
an “insurance business” in violation of statute prohibiting transaction of insurance 
in state without a certificate of authority from superintendent of insurance 
(Insurance Law, § 9). 

(For other cases, see Insurance, Dec. Dig. § 2.) 

Hill, P. J., and McNamee, J., dissenting. 

Submission of a controversy upon an agreed statement of facts pursuant to 
section 546 of the Civil Practice Act by the Ollendorff Watch Company, Incor- 
porated, and another, against Louis H. Pink, as superintendent of insurance of 
the state of New York, presenting the question whether the named plaintiff is 
transacting insurance business in violation of section 9 of the Insurance Law. 

Question answered in the negative and judgment directed for plaintiffs. 

Argued before Hill, P. J.,.and Rhodes, McNamee, Crapser, and Heffernan, JJ. 

Otto A. Samuels, of New York City (P. C. Dugan, of Albany, and Otto A. 
Samuels and William J. Moran, both of New York City, of counsel), for plaintiff 
Ollendorff Watch Co., Inc. 

Morar, Galli & McGlinn, of New York City (P. C. Dugan of Albany, and 
Otto A. Samuels and William J. Moran, both of New York City, of counsel), 
for plaintiff Travelers Indemnity Co. 

John J. Bennett, Jr., Atty. Gen., of the state of New York (Leonard M. 
Gardner, of Albany, of counsel), for defendant. 

HEFFERNAN, Justice. 

The single question presented is whether plaintiff Ollendorff Watch Company, 
Inc., is transacting insurance business in violation of section 9 of the Insurance 
Law. That section prohibits the transaction of insurance within the state without 
a certificate of authority issued by the superintendent of insurance. ; 

Plaintiff Ollendorff Watch Company is a domestic corporation engaged in 
manufacturing and selling watches. Since October, 1930, that plaintiff has been 
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delivering a certificate to purchasers of its watches whereby it contracts with 
each owner as follows: 


“To replace such watch with a new Ollendorff watch of like quality and value 
and selling for the same retail price, provided the first watch aforesaid is lost 
in the United States of America or the Dominion of Canada through Burglary 
or Robbery as herein defined, within one year from the date of its purchase. 
This Agreement, however, shall not apply to the replacing watch.” 


Since the inception of this plan, plaintiff has delivered more than 60,000 of 
these certificates throughout the United States, including owners in the state of 
New York. The certificates are forwarded by plaintiff from its New York office 
directly to the owners. In the stipulation of facts it is agreed that the said plain- 
tiff Ollendorff Watch Company, Inc., adds no charge to the sales price of its 
watches for the aforesaid certificates and agreements. 


The coplaintiff, the Travelers Indemnity Company, is a Connecticut corporation 
authorized to transact the business of insurance in the state of New York. That 
plaintiff has agreed to indemnity the Ollendorff Company for all losses sustained 
under the certificate. 

Defendant contends that these certificates are insurance contracts. Plaintiffs 
insist that the certificate is more in the nature of a guaranty made in connection 
with the sale of Ollendorff products. The question submitted to this court is: 
“Does the delivery of said certificates and agreements of the plaintiff Ollendorff 
Watch Co., Inc. to the owners of its watches violate Section 9 of the Insurance 
Law of the State of New York?” 

It is important to note that the undertaking of the Ollendorff Company with 
a purchaser is not to pay money for the lost watch, but merely to replace it by 
a new one. 

[1, 2] Our statute contains no declaration as to what constitutes an insurance 
contract and hence we must resort to the common-law definition of that term. 
Whether a contract is one of insurance is determined from its contents and not 
merely from its terminology. The principal ingredients of such a contract are 
the consideration, the risk, and the indemnity. The consideration is the premium 
for the insurer’s undertaking; the risk may be said to be the perils or contingencies 
against which the assured is protected; and the indemnity is the stipulated desid- 
eratum to be paid to the assured in case he has suffered loss or damage through 
the perils and contingencies specified. Perhaps the best definition of a policy of 
insurance is that it is an agreement by which one person for a consideration 
promises to pay money or its eqitivalent, or to do some act of value to another, 
on the destruction or injury of something by specified perils. 14 R.C.L. 839. 
Broadly defined, insurance is a contract by which one party, for a compensation 
called the premium, assumes particular risks of the other party and promises 
to pay to him or his nominee a certain or ascertainable sum of money on a specified 
contingency. As regards property aand liability insurance, it is a contract by 
which one party promises on a consideration to compensate or reimburse the 
other if he shall suffer loss from a specified cause, or to guarantee or indemnify 
or secure him against loss from that cause. 32 C.J. 975. In Trustees of First 
Baptist Church in Brooklyn v. Brooklyn Fire Ins. Co., 28 N.Y. 153, 161, Chief 
Judge Denio in the opinion of the court as to what is necessary to constitute 
an insurance contract said: “The judge stated to the jury in a general way what 
was essential to constitute a valid contract of insurance, namely, that the minds 
of the parties should meet as to the premises insured and the risk; as to the 
amount insured; as to the time the risk should continue; and:as to the premium. 
* * * T think the definition given a very accurate one, and that there was no 
error in laying it down.” 

In Tyler v. New Amsterdam Fire Insurance Company, 27 N.Y.Super.Ct., 
4 Rob., 151, 155, the court cites and quotes the above definition and adds thereto 
the following language: “There are, therefore, at least five ingredients necessary 
in a contract of insurance, (1.) the subject matter, (2.) the risks insured against, 
(3.) the amount, (4.) duration of the risk, and (5.) the premium of insurance: 
a contract of insurance is incomplete which wants any of these.” 

In Vance on Insurance, 2 Ed., 2, an insurance contract is thus defined: 

“The contract of insurance, made between parties called the insured and the 
insurer, is distinguished by the presence of five elements: 
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“(a) The insured possesses an interest of some kind susceptible of pecuniary 
estimation, known as an insurable interest. 

“(b) The insured is subject to a risk of loss through the destruction or 
impairment of that interest by the happening of designated perils. 

“(c) The insurer assumes that risk of loss. 

“(d) Such assumption is part of a general scheme to distribute actual losses 
among a large group of persons bearing similar risks. 

“(e) As consideration for the insurer’s promise, the insured makes a ratable 
contribution to a general insurance fund, called a premium. 

“A contract possessing only the three elements first named is a risk-shifting 
device, but not a contract of insurance, which is a risk-distributing device; but, 
if it possesses the other two as well, it is a contract of insurance, whatever be 
its name or its form.” 

Courts and text-writers have emphasized the necessity of a premium exaction 
in order to constitute a contract of insurance. That important feature is absent 
in the certificates before us, for concededly the purchaser parts with no consid- 
eration whatsoever for the issuance of that certificate. 

The certificate in question is a stranger in the courts of this state. Cases 
have arisen elsewhere, however, where a similar question was involved. 

In Commonwealth of Pennsylvania ex rel. Hensel v. Provident Bicycle Asso- 
ciation, 178 Pa. 636, 36 A. 197, 36 L.R.A. 589, the court held that a mutual protect- 
ive association chartered for the purpose of an accumulation of a fund derived 
from the payment of fixed annual dues and certain specified amounts periodically, 
for the protection of its members by virtue of which payments they became 
entitled to have their bicycles cleaned, also repaired when damaged by accident, 
the tires repaired when punctured by accident; and the bicycle replaced when 
stolen, if not recovered in a certain time, and to provide a bicycle during that 
time—is not an insurance company and does not fall within a statutory class 
authorized to make insurance against loss, damage, or liability arising from any 
unknown or contingent event whatever. 

In an Iowa case, Cole Bros. v. Haven, 7 N.W. 383, 384, it was held that a 
contract hy one who had erected lightning rods, that the rods would protect the 
building for a certain term of years, which undertook to make good all such 
intermediate damage as might occur by lightning during that term, not exceeding 
a certain amount, was a contract of guaranty, and not one of insurance, and that 
the statutes regulating insurance companies were therefore inapplicable. In the 
opinion in that case the court said: “If one is employed to watch a building, he 
may agree, in consideration of such employment, that he will pay therefor if it 
burns down through his negligence. In fact, the agreement to pay might be abso- 
lute and unconditional. This would not be a contract of insurance, but a guaranty. 
So one may sell goods, and agree that the purchaser will receive certain-named 
benefits or advantages. Such a contract would be a guaranty or warranty, and 
not a contract of insurance. The plaintiff ‘guarantied’ the lightning-rods would 
protect the building from all damage by lightning, and if they failed in so doing, 
the plaintiff would pay a certain specified amount. Such a contract could be 
lawfully made.” 

In Evans & Tate v. Premier Refining Co., 31 Ga.App. 303, 120 S.E. 553, 554, 
the court held that a refining company which sells lubricants for automobiles 
to a dealer under a written contract whereby it undertakes to indemnify or insure 
the dealer against breakage of gears of automobiles of such persons as purchase 
the lubricant from the dealer, and agrees that, if such breakage occurs, it will 
replace the gears, through the dealer, without loss to owners of automobiles, does 
not enter into a contract of insurance, or become an insurance company, within 
the meaning of a statute requiring insurance companies transacting business in 
the state to obtain a license. In the opinion in that case the court wrote: “Nor 
can we agree with the contention of defendants’ counsel that the plaintiff could 
not recover the purchase price of the lubricant sold to the defendants, for the 
reason that the plaintiff had no license as an insurance company to transact business 
in this State. We do not think that the contract of indemnity or of insurance 
entered into in this case is a contract of insurance, or that the plaintiff thereby 
became an insurance company, within the meaning of the statute.” 

[3] While those cases are not decisive of the question before us and, of 
course, not controlling, the elements involved in them are substantially analogous 
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to those in the instant controversy. We are convinced that the certificate issued 
by the Ollendorff Watch Company is not a contract of insurance, but simply an 
agreement on its part, for which it receives no additional consideration, to replace 
a purchaser’s watch lost through burglary or robbery. Obviously, it is a mode 
of advertising to which the Ollendorff Company resorts for the purpose of 
increasing its sales and not an attempt on its part to engage in a new business, 


The question submitted is answered in the negative and judgment is directed 
in favor of the plaintiffs, without costs in accordance with the terms of the stipula- 
tion. 


The plaintiff Ollendorff Watch Company, Inc., is not engaged in the business 
of insurance. 


Judgment rendered in favor of the plaintiffs, without costs in accordance with 
the stipulation. 

Rhodes and Crapser, JJ., concur. 

Hill, P. J., and McNamee, J., dissent. 





